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| STATE SOCIETY ACTIVITIES 











Calendar of Events 
February 14—Regular meeting of 
the Board of Directors. 


March 20—Regular Meeting of the 
soard of Directors. 

March 20—7 :45 P.M. Society Meet- 
ing. Subject: Internal Control. 
Location: Waldorf Astoria Hotel, 
Lexington Avenue and 49th 
Street, New York City. 





March Meeting 

Internal Control, from the view- 
point of the Internal Auditor and 
the Public Accountant, will be the 
subject of the regular March meet- 
ing of the Society on March 20, 1944. 
William H. Garbade, President of 
the Institute of Internal Auditors, 
will present the viewpoint of the 
internal auditor and Prior Sinclair, 
C.P.A., will speak from the view- 
point of the public accountant. The 
members of the Institute of Internal 
Auditors are being invited to attend 
the meeting. 





Herbert J. Hamilton 
At the Board of Directors meet- 
ing on January 10, 1944, the follow- 
ing resolution on the passing of 
Herbert J. Hamilton, an honorary 
member of the Society, was unani- 
mously adopted: 


February, 1944 


WuHueErEAs, the Board of Directors 
of the New York State Society of 
Certified Public Accountants has 
learned with sorrow of the death on 
December 28, 1943, of Herbert J. 
Hamilton, who had been an Honorary 
Member of the Society since March 2, 
1942, and 


Wuereas, Mr. Hamilton was Chief 
of the Professional Examinations Bu- 
reau of the State Education Depart- 
ment for nearly fifty years, in which 
time he took active part in every CPA 
examination that the State of New 
York ever held from the enactment of 
our C.P.A. law until the time of his 
retirement in July 1942, and 


WHEREAS, his services were charac- 
terized by the greatest fairness, un- 
sparing effort and unselfish helpfulness 
to the members of this profession, and 
to all with whom he came in contact, 
and every certified public accountant 
of New York State owes a full measure 
of gratitude to him and will ever revere 
his memory, 


Be Ir REsotvep that this minute be 
placed in the records of this Board, 
published’ in The New York Certified 
Public Accountant and transmitted to 
the family of the late Herbert J. Ham- 
ilton and to the State Education De- 
partment of the State of New York. 
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1943 Tax Return Extensions 

We reproduce herewith, for the 
information of our members and as- 
sociates, a letter regarding 1943 tax 
return extension policy, received 
January 31, 1944 from the Acting 
Commissioner of Internal Revenue 
by Maurice Austin as Chairman of 
the subcommittee on current legisla- 
tion of the Committee on Federal 
Taxation of the American Institute 
of Accountants. Mr. Austin is also 
chairman of the State Society’s Com- 
mittee on Federal Taxation. 


Dear Mr. Austin: 

Reference is made to your letter of 
January 18, 1944, requesting an ex- 
pression of the policy of the Bureau 
of Internal Revenue in connection 
with the consideration of applica- 
tions for extensions of time for filing 
individual income tax returns and 
corporation income and_ excess 
profits tax returns for 1943. 

Under the provisions of Section 
29.53-2, Regulations 111, authoriza- 
tion for granting extensions of time 
for filing income and excess profits 
tax returns has been delegated to 
the several Collectors of Internal 
Revenue. Complete instructions 
embodying the rules and policies 
governing the consideration of ap- 
plications and the granting of ex- 
tensions of time went forward to the 
Collectors some weeks ago. The 
rules and the policy outlined for the 
guidance of Collectors are substan- 
tially the same as those which were 
promulgated last year in connection 
with the income and excess profits 
tax returns for 1942. The Bureau 
and the Collectors are fully apprecia- 
tive of the problems confronting tax- 
payers and their agents under war 
time conditions and are prepared to 
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cooperate with them in every rea- 
sonable way. 

It is certain that the members of 
your institute and similar organiza- 
tions are aware of the problem with 
which this Bureau must deal in proc- 
essing the many millions of income 
tax and information returns under 
existing law and procedure and in 
making prompt refunds of overpay- 
ments due to withholding and other 
credits. Obviously the timely, and as 
a matter of fact the early, filing of 
income tax returns is vital to the 
success of our operations and it is 
respectfully urged that no applica- 
tions for extensions of time be sub- 
mitted to the Collectors unless it is 
totally impossible to prepare and file 
the returns within the time pre- 
scribed by law. 

As indicated above, there has been 
no substantial change in the policy 
concerning extensions of time and 
the requirements in connection with 
the filing of tentative returns are the 
same as they were last year. In view 
of these facts, it is believed that a 
conference such as you have sug- 
gested will not be necessary. 

Very truly yours, 
(Signed) Harold N. Graves, 
Acting Commissioner 


It will be recalled that last year, as 
a result of a conference held between 
officials of the Treasury Department 
and the Bureau of Internal Revenue, 
and representatives of the federal tax 
committees of the American Insti- 
tute, the New York State Society of 
Certified Public Accountants, and 
others, the Bureau adopted the pol- 
icy of authorizing Collectors to 
grant a 60-day extension upon the 
filing of a tentative return and a 
statement of certain supplemental 
information on an estimated basis. 
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Professional Comment 


t appears from the foregoing let- 
ter that the liberal policy followed 
last year with respect to granting 
extensions will be followed again 
this year. Details of procedure may, 
of course, vary as among collection 
districts. Attention is directed to 
the importance of keeping applica- 
tions for extensions to a minimum. 


Activities of Committee on 
Federal Taxation 

The Committee on Federal Taxa- 
tion, Mr. Maurice Austin, Chairman, 
has had under active consideration 
many matters, including the pending 
Revenue Bill, proposals for further 
legislation in connection with the 
impending “technical” or “adminis- 
trative’ Bill which has been forecast, 
including simplification proposals. 

Attention has also been given to 
matters of administrative procedure, 
including tax return extension pol- 
icy, clarification of tax return forms, 
and the like. 

Recently a copy of a ruling, re- 
ceived by the Committee with re- 
spect to the proper treatment of the 
alternative long-term capital gain 
computation on the personal holding 
company tax return form (form 
1120-H), was sent to all the mem- 
bers and associates. 

Communication from the Com- 
missioner, with respect to the matter 
of tax return extension policy, is re- 
ferred to elsewhere herein. We are 
informed that, with respect to the 
matter of privately printed copies of 
income tax return forms, the Com- 
missioner has ruled, in a communi- 
cation to the Institute, that privately 
printed forms may not be used for 
fling purposes but may, of course, 
be used for office and retained copies, 
and that the Collectors have been 
instructed to furnish taxpayers and 
accountants with a reasonable num- 
ber of official forms for the purpose 
of retained and working copies. 

In its activities the Committee 
has been in active cooperation with 
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the corresponding committee and 
subcommittees of the American In- 
stitute of Accountants, and the State 
Society has endorsed, and actively 
supported, the resolution originally 
adopted by the Institute for the es- 
tablishment of a nonpartisan com- 
mission to simplify the federal tax 
laws. On January 31, 1944 you 
were advised, in a special letter to 
the membership, concerning the joint 
resolution, introduced on January 10 
by Representative Carlson of Kan- 
sas, to create a Nonpartisan Tax 
Commission. Your support of this 
resolution is strongly urged. 

We reproduce herewith, for your 
information, copy of letter received 
from the American Institute of Ac- 
countants, dated January 13, 194, 
together with the report of current 
activities of the Institute’s Com- 
mittee on Federal Taxation. 


Gentlemen: 


Under date of November 10, 1943, 
we wrote to each of the presidents of 
the State Societies suggesting that 
it would be beneficial to coordinate 
the work of our committee on federal 
taxation with that of the tax com- 
mittees of all the State Societies of 
Certified Public Accountants. 

We suggested that each State So- 
ciety committee on taxation submit 
suggestions and recommendations 
on any aspect of federal taxation 
which it believed should have con- 
sideration. Enthusiastic responses 
have been received and several State 
Societies have created committees 
on federal taxation where none ex- 
isted before. 

In accordance with our intention 
to keep the State Society commit- 
tees informed of the progress of the 
Institute’s committee, both as re- 
gards current legislative proposals 
and long-term tax planning, we are 
enclosing herewith a memorandum 
summarizing current activities to 
date. Any suggestions or recom- 
mendations which your committee 
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may wish to make on any of the 
matters listed, or on additional sub- 
jects, will be appreciated. 

In view of the fact that the ques- 
tion of administrative changes in the 
tax law is expected to come up in the 
spring session of Congress, our sub- 
committee on current legislation 
would particularly welcome sugges- 
tions of this type: for example, rec- 
ommendations for the elimination of 
the filing of unnecessary returns, 
simplification of tax reporting forms, 
and correction of technical errors 
and inequities. 

Our subcommittee on research is 
also very much interested in receiv- 
ing examples of “nuisance provi- 
sions” of minor revenue value, 
which complicate administration and 
should be eliminated. 

Will you please forward this letter 
to your appropriate chairman? 


Very truly yours, 


Joun L. Carey, 
Secretary. 
P.S. Will you kindly address all 


communications to Mrs. Rebecca 
Newman Golub, Technical Assistant 
to the Committee on Federal Taxa- 
tion. 


AMERICAN INSTITUTE OF 
ACCOUNTANTS 
MEMORANDUM NO. I— 
JANUARY 13, 1944 


Supject: Report oF CurrRENT ACTIVITIES 
oF INSTITUTE COMMITTEE ON 
FEDERAL TAXATION 


Pending Tax Legislation 
Non-Partisan Tax Commission 


The subcommittee on research has been 
actively engaged in furthering the objec- 
tives of the Institute’s resolution urging 
Congress to establish a non-partisan tax 
commission. Members of the House Ways 
and Means Committee, the Senate Finance 
Committee, and Treasury officials were 
contacted and informed of the resolution. 
Representative Frank Carlson of Kansas 
has now introduced H. J. Res. 211 (Janu- 
ary 10, 1944) for the establishment of a 
Federal tax commission, partly as the re- 
sult of Institute action. 
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Section 115—Excess Profits Tax Avoidance 


The subcommittee on current legislation, 
though expressing approval of the pur- 
poses of the House version of Section 115 
relating to tax avoidance devices, recom- 
mended to Congressional representatives 
and Treasury officials that the language 
of the Section be clarified and limited so 
that ordinary and normal business trans- 
actions, not intended to be attacked, would 
not be impugned as tax avoidante devices. 
The Senate Finance Committee bill has 
revised Section 115 and the problem ap- 
pears to be dealt with adequately. 


Section 780(a)—Computation of Excess Prof- 


its Tax Postwar Refund 

The subcommittee on current legisla- 
tion submitted recommendations to Con- 
gressional representatives and Treasury 
officials proposing an amendment to Sec- 
tion 780(a) to prevent discrimination in 
the computation of excess profits tax post- 
war refunds for corporations with fiscal 
years beginning in 1941 and ending after 
June 30, 1942. The Senate bill has adopted 
this amendment. 


II. 


Administrative Considerations 


Use of Privately Printed Copies of Income 
Tax Return Forms 


In view of the Internal Revenue Bu- 
reau’s ruling of November 10, 1943 re- 
quiring income tax returns to be prepared 
in all cases on the official forms, the sub- 
committee on current legislation has ad- 
vised the Commissioner of Internal Rev- 
enue of the difficulties involved in obtain- 
ing a sufficient number of the returns for 
filing purposes, retained copies, and pencil 
copies, which has necessitated the use of 
privately printed forms. Information has, 
therefore, been requested as to the effect 
of the Bureau's ruling and whether suff- 
cient official forms will be available for 
all purposes. 


Section 124(d)(1)—Certificates of Non- 

necessity 

The subcommittee on current legisla- 
tion requested information from the War 
and Navy Departments regarding the 
issuance of regulations for obtaining cer- 
tificates of non-necessity under Section 
124(d)(1) in view of the fact that cases 
of discontinuance of the use of war facili- 
ties for war-production purposes have 
already occurred. Both Departments ad- 
vise that these regulations have not been 
finally promulgated; however, the War 
Department forwarded a form memoran- 
dum on which they are currently accept- 
ing applications. (See the “Certified Pub- 
lic Accountant” December 1943, p. 3) 
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Professional Comment 


Natural Business Year Changes 

Efforts are being continued by the sub- 
committee on current legislation to obtain 
a modification of the Bureau’s policy so 
that changes to natural business years 
may be made without difficulty where the 
change is not sought for tax avoidance 
purposes. 


Extensions of Time for Filing 1943 Income 
Tax Returns 
The subcommittee on current legisla- 
tion is endeavoring to obtain an early ex- 
pression of the Treasury Department’s 
policy on granting extensions of time for 
fling 1943 income tax returns. 


Deductibility of Income Tax Returns 

Preparation Expenses 

The question of the deductibility of in- 
come tax return preparation expenses is 
under consideration by the subcommittee 
on current legislation in view of the Treas- 
ury Department ruling, Section 19.23(a)- 
15 of Income Tax Regulation 103, which 
states that “expenditures incurred for the 
purpose of preparing tax returns (with 
certain exceptions) are not deductible ex- 
penses under this Section”. 


ITI. 
Studies 

(Simplification of Tax Legislation) 
Depreciation Study 

A study of the ways and means of cor- 
recting the administration of depreciation 
allowances for income tax purposes is 
being completed by the subcommittee on 
research. 


Elimination of “Nuisance Provisions” 

The subcommittee on research is con- 
sidering the possibility of undertaking a 
study of “nuisance provisions” in the tax 
law, which are of minor revenue value 
and which complicate administration, and, 
therefore, should be eliminated—for ex- 
ample, amortization of bond premiums. 


Completed Studies 


a. Defects in Federal tax laws and 
administration 


(Analysis of 600 replies) 


The committee has had under consid- 
eration and study a report prepared by its 
technical assistant, Mrs. Rebecca New- 
man Golub, analyzing over 600 replies 
from Institute members. The report is 
based on the experiences and suggestions 
of these members regarding the defects in 
our Federal tax laws and administration. 
The replies were received in response to 
a circular letter distributed by Colonel 
Robert H. Montgomery on June 25, 1943. 
Congressional and Treasury officials have 
received copies of this report. (See The 
Journal of Accountancy, January 1944, pp. 
37-42 for summary of the analysis). 


b. Suggested Recommendations for 
Simplification of the Tax Law 


A report of specific recommendations 
for simplification of the tax law received 
from selected members of the Institute, as 
prepared by the committee’s technical as- 
sistant, has been receiving the considera- 
tion of the committee with a view to future 
recommendations which it may make. 


SECURITIES AND EXCHANGE COMMISSION RELEASE 


Accounting Series Release No. 


The Securities and Exchange Commis- 
sion today announced the publication of 
an additional release in its Accounting 
Series dealing with the independence of 
certifying accountants. 

Various statutes administered by the Se- 
curities and Exchange Commission recog- 
nize the necessity of independence on the 
part of an accountant who certifies finan- 
cial statements. In administering these 
Acts the Commission has consistently 
held that the question of independence is 
one of fact, to be determined in the light of 
all the pertinent circumstances in a par- 
ticular case. For this reason it has not 
been practicable, and the Commission has 
made no attempt, to catalog all of the re- 
lationships or situations that might pre- 
vent an accountant from being independ- 
ent. However, in Rule 2-01 (b) of Regu- 
lation S-X the Commission has indicated 
certain relationships such as those of of- 
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47—January 25, 1944 


ficer, director, or employee which it be- 
lieves are so likely to prevent a completely 
objective review of the financial state- 
ments of a registrant as to preclude its 
recognizing an accountant occupying such 
a position as independent. 

In addition to summarizing past releases 
of the Commission on the question of in- 
dependence, the new release includes a 
compilation of hitherto unpublished rulings 
in cases or inquiries arising under the Se- 
curities Act of 1933, the Securities Ex- 
change Act of 1934, or the Investment 
Company Act of 1940. Preparation of this 
compilation, announced in Accounting 
Series Release No. 44, was undertaken as a 
result of a suggestion by representatives 
of professional accounting societies that 
knowledge of informal rulings would be of 
particular assistance to accountants and 
others interested in determining the cir- 
cumstances under which a certifying ac- 
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countant is likely to be considered to be 
not in fact independent. 

The release, prepared by William W. 
Werntz, Chief Accountant. follows: 

“The requirement of the Securities and 
Exchange Commission that an accountant 
be in fact independent with respect to a 
company whose financial statements he 
certifies is grounded on the conviction 
that the existence of certain types of rela- 
tionships between a company and its cer- 
tifying accountant might bias the ac- 
countant’s judgment on accounting and 
auditing matters. Certain relationships 
between an accountant and his client ap- 
pear so apt to prevent the accountant from 
reviewing the financial statements and ac- 
counting procedures of a registrant with 
complete objectivity that the Commission 
has taken the position that existence of 
these relationships will preclude its finding 
that the accountant is, in fact, independ- 
ent. Accordingly, Rule 2-01 (b) of Regu- 
lation S-X provides that ‘The Commission 
will not recognize any certified public ac- 
countant or public accountant as inde- 
pendent who is not in fact independent. 
For example, an accountant will not be 
considered independent with respect to 
any person in whom he has any substantial 
interest, direct or indirect, or with whom 
he is,,or was during the period of report, 
connected as a promoter, underwriter, 
voting trustee, director, officer, or em- 
ployee.’ In addition, Accounting Series 
Release No. 2 indicated that an account- 
ant was not to be considered independent 
with respect to a particular company 
when his holdings of the capital stock of 
that company were substantial in amount 
and were significant with respect to the 
company’s total capital or the account- 
ant’s personal fortune. A test of 1% was 
suggested in the latter connection. Also, 
Accounting Series Release No. 22 indi- 
cated that an accountant would not be 
considered to be independent if the com- 
pany whose financial statements he certi- 
fied had indemnified him against all losses, 
claims, and damages arising out of such 
certification other than as a result of the 
accountant’s willful misstatements or omis- 
sions. 


“In a number of its Findings and Opin- 
ions the Commission had occasion to dis- 
cuss the question of independence in the 
light of the facts of a particular case. The 
earlier Commission decisions and releases 
have been summarized in Accounting 
Series Release No. 22. Subsequent to the 
issuance of this release several other de- 
cisions involving the question of independ- 
ence have been issued. In Jn the Matter 


® The language of Rule 
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of Southeastern Industrial Loan Company 
(Securities Act of 1933, Release No. 2726) 
it was held that the nature of the business 
relationships between the accountant on 
the one hand and the registrant, its par- 
ents, and its affiliates on the other were 
such as to destroy the accountant’s inde- 
pendence. In Jn the Matter of Kenneth 
N. Logan (Securities Exchange Act of 
1934, Release No. 3111; Accounting Series 
Release No. 28) the Commission held an 
accountant to be not independent where 
he had a substantial investment in the reg- 
istrant, the cost of which amounted to 
about 8% of his net worth, and where he 
had approved or acquiesced in procedures 
that were designed to conceal a speculative 
use to which funds of the registrant had 
been put. While in Jn the Matter of As- 
sociated Gas and Electric Company (Se 
curities Exchange Act of 1934, Release No, 
3285A) the question of the independence 
of the certifying accountants was _ not 
raised in the order for hearing and so no 
finding was made on this point, yet the 
Commission did state in the course of its 
discussion that ‘ . an accountant who 
consistently submerges his preferences or 
convictions as to accounting principles to 
the wishes of his client is not in fact inde- 
pendent.’ Finally, in adopting Rule 2-01 
(c) of Regulation S-X, the Commission 
said in Accounting Series Release. No. 
370: ‘Perhaps the most critical test of the 
actuality of an accountant’s independence 
is the strength of his insistence upon full 
disclosures of transactions between the 
company and members of its management 
as individuals . 

“In the case of the great majority of 
financial statements filed with the Com- 
mission no question has been raised as to 
the independence of the certifying account- 
ant. However, in addition to the formal 
decisions referred to above there have been 
many informal rulings in cases arising 
under the Securities Act of 1933, the Se- 
curities Exchange Act of 1934. or the In- 
vestment Company Act of 1940. It is not 
feasible to present adequately in sum- 
marized form the circumstances existing 
in particular cases in which it was deter- 
mined not to question an accountant’s in- 
dependence. The following compilation 
therefore includes only representative ex- 
amples of cases in which an accountant 
was considered not to be independent with 
respect to a particular company. 

“1, An accountant held an investment 
of about $200,000 in the capital stock ofa 
registrant. This investment constituted 
about 25% of the accountant’s personal 
fortune and was about 2% of the com- 


2-01 (c) was subsequently clarified by an amendment an- 


nounced in Accounting Series Release No. 44 (1943). 
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pany’s total outstanding capital stock, 
Held, the accountant could not be consid- 
ered independent for the purpose of cer- 
tifying the financial statements of this 
registrant. 

“2. An accountant’s wife held a trust 
certificate issued by an investment trust on 
which had been paid an amount equal to 
% of the combined personal fortunes of 
the accountant and his wife. The with- 
drawal value of the trust certificate was 
less than $1,000 and was about 1%% of 
their personal fortunes. The accountant 
certified the financial statements of the in- 
vestment trust as well as the financiai 
statements of the corporation that spon- 
sored the trust. The sponsor had no 
equity in the assets of the trust, but de- 
rived virtually all of its income from its 
activities as sponsor. Held, the account- 
ant could not be considered independent 
with respect to the investment trust. Held, 
the facts given tended to indicate that the 
accountant was not independent with re- 
.. to the sponsoring corporation. 


“3. An accountant had some _ years 
Sides invested a substantial amount of 
money in securities of a registrant. The 
fair current value of this investment ex- 
ceeded 50% of the accountant’s personal 
fortune. Held, the accountant could not 
be considered independent for the purpose 
of certifying the financial statements of 
this registrant. 


“4, An accountant had loaned $5,000 to 
a registrant. A business associate of the 
accountant had loaned an additional $15,- 
000 to the registrant. These loans bore in- 
terest and were secured by a 214% share 
in the net profits of the registrant. A son 
of the accountant was an officer of the 
registrant. Held, the accountant could 
not be considered independent for the pur- 
pose of certifying the financial statements 
of the registrant, 


“5. An accountant had for some time 
endeavored to persuade a department store 
that was his client to add a new depart- 
ment to its business. The registrant fi- 
nally agreed to set up the department pro- 
vided the accountant would finance the 
cost thereof. The accountant advanced 
the necessary funds and the department 
proved successful. The new department 
contributed less than 5% of the total rev- 
enues of the registrant. Held, the ac- 
countant could not be considered inde- 
pendent for the purpose of certifying the 
financial statements of the registrant. 

“6. An accounting firm had rendered 
services to a registrant for which the reg- 
istrant had not been able to pay. To guar- 
antee payment of the account the regis- 
trant had pledged shares of its own stock. 
In addition it had given the accountants 
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an option to purchase the pledged securi- 
ties at the market price existing at the date 
the option was given. Held, the account- 
ing firm could no longer be considered in- 
dependent for the purpose of certifying 
the financial statements of the registrant. 
A registrant owned a small percent- 
age of the stock of a sales company that 
sold some of the registrant’s products. 
The accountant who certified the financial 
statements of the registrant was the treas- 
urer and one of the stockholders of the 
sales company. Held, if the shares held 
by the registrant and the nature of the 
sales relationship were such as to give the 
registrant a significant element of indirect 
control over the sales company, the ac- 
countant could not be considered inde- 
pendent for the purpose of certifying the 
financial statements of the registrant. 

“8, A partner in an accounting firm was 
serving as a member of the board of di- 
rectors of a registrant. This accountant 
did not participate in any way in the ac- 
counting firm’s audit of the registrant. 
Held, the accounting firm could not be 
considered independent for the purpose of 
certifying the financial statements of the 
registrant. 

“9. A partner in an accounting firm was 
serving as a member of the board of di- 
rectors of a registrant. Another partner 
in the same accounting firm conducted the 
audit of the registrant and certified the 
financial statements in his own name, not 
the firm name. Held, the certiiying ac- 
countant could not be considered inde- 
pendent for the purpose of certifying the 
financial statements of the registrant. 

“10. A partner in an accounting firm 
had served on the board of directors of a 
registrant but had resigned from that posi- 
tion prior to the close of the most recent 
fiscal year. This accountant had not par- 
ticipated in any way in the accounting 
firm’s audits of the registrant. Held, that 
the accounting firm could not be consid- 
ered independent for the purpose of cer- 
tifying financial statements of the regis- 
trant covering any period during which 
a partner of the accounting firm was a 
director of the registrant. 

“11. A partner in an accounting firm 
was serving as a member of the board of 
directors of a registrant, having been ap- 
pointed to that position by a Federal court 
following a reorganization. Held, the ac- 
counting firm of which this individual was 
a member could not be considered inde- 
pendent for the purpose of certifying the 
financial statements of the registrant. 

“12, A partner in an accounting firm 
was a member of the board of directors of 
a registrant and was also one of the voting 
trustees of the registrant’s stock. The 
voting trust had been established at the 
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request of a lending bank that desired to 
assure continuity of the registrant’s man- 
agement. Held, the accounting firm of 
which this accountant was a member could 
not he considered independent for the pur- 
pose of certifying the financial statements 
of this registrant. 

“13. A partner in an accounting firm 
was one of three trustees of a voting trust 
in which shares of preferred stock of a 
registrant had been deposited. Dividends 
had not been paid on the preferred stock 
and it had become entitled to elect a ma- 
jority of the board of directors. The vot- 
ing trust had been set up to assure con- 
tinuity of the existing management, and 
was in a position to exercise ultimate con- 
trol over the registrant. Held, the ac- 
counting firm, of which one of the voting 
trustees was a member, could not be con- 
sidered independent for the purpose of 
certifying the financial statements of the 
registrant. 

“14. The board of directors of a regis- 
trant had established an ‘operating com- 
mittee’ in which had been vested all pow- 
ers necessary and appropriate to the su- 
pervision of the management of the busi- 
ness. It was intended that the principal 
duty of the committee would be the mak- 
ing of recommendations to the board of 
directors. The committee consisted of 
two members of the board of directors and 
a member of the accounting firm that 
regularly certified the financial statements 
of the registrant. Held, neither the indi- 
vidual accountant nor his firm could be 
considered independent for the purpose of 
certifying the financial statements of the 
registrant. 

“15. A registrant filed certified financial 
statements of two subsidiary companies. 
The financial statements. of one subsidi- 
ary had been certified by a member of an 
accounting firm who also served as assist- 
ant secretary of the subsidiary. The finan- 
cial statements of the other subsidiary 
had been certified by a member of another 
accounting firm who served as assistant 
secretary and assistant treasurer of that 
subsidiary. Neither accountant received 
any remuneration for serving as officers of 
these subsidiaries. Held, the accounting 
firms involved could not be considered in- 
dependent for the purpose of certifying 
the financial statements of the company in 
which one of their members served as an 
officer. 

“16. An individual serving as assistant 
treasurer and chief accountant of a regis- 
trant was the son of a partner in the ac- 
counting firm that certified the financial 
statements of the registrant. The son was 
living with his father at the time. The son 
served the registrant under the direction 
and supervision of the treasurer of the 


178 


company. Held, the accounting firm could 
not be considered independent for the pur- 
pose of certifying the financial statements 
of the registrant. 

“17. A senior staff member of an ac- 
counting firm was appointed controller of 
a registrant as successor to a controller 
who had entered the armed forces of the 
United States during the war emergency, 
This employee, who had formerly been in 
charge of the audit of the registrant, re- 
mained on the staff of the accounting firm 
but relinquished all responsibility for the 
audit of the registrant, and did no work 
for the accounting firm in connection 
therewith. Held, the accounting firm could 
not be considered independent for the 
purpose of certifying the financial state- 
ments of this registrant. Held, further, the 
accounting firm could not be considered 
independent for the purpose of certifying 
the financial statements of the registrant 
if the senior staff member were to leave 
the employ of the accounting firm and 
be paid by the registrant, but this ar- 
rangement was subject to the understand- 
ing among the several parties that upon 
the termination of the war emergency he 
would return to the staff of the account- 
ing firm. 

“18. The accountant who audited the 
financial statements of an investment trust 
had been given office space in the office of 
the sponsor of the investment trust. The 
accountant regularly gave advice concern- 
ing the internal accounting policies of the 
trust. The sponsor of the trust had agreed 
to pay the accountant a stipulated amount 
per year less whatever the accountant was 
able to earn from the investment trust and 
his other clients. Held, the accountant 
could not be considered independent for 
the purpose of certifying the financial 
statements of the investment trust. 

“19. The accounting firm that certified 
the financial statements of a_ particular 
registrant had in the past followed the 
practice of drawing up the monthly jour- 
nal records of the company from under- 
lying documents that had been prepared 
by the registrant’s staff. These journal 
records were posted to the appropriate 
ledgers by the certifying accountants. At 
the end of the year the audit engagement 
was undertaken by personnel of the certi- 
fying accountant that was not connected 
with the original recording of the account- 
ing data. Held, the accounting firm could 
not be considered independent for the 
purpose of certifying the financial state- 
ments of this registrant. 

“20. A small loan company kept its ac- 
counting records on a cash basis. The pri- 
mary records of the company consisted of 
daily cash reports that were prepared by 
the cashier and signed by the manager. 
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Professional Comment 


The accountant who certified the financial 
statements of this company took no part 
in the preparation of these basic records. 
However, he did audit these cash reports 
each month and then proceeded to enter 
the totals in a summary record which he 
in turn posted to the general ledger. The 
certifying accountant also made adjusting 
journal entries each month with respect to 
insurance, taxes, depreciation, and similar 


items. The company was small and did 
not require the services of a full-time 
bookkeeper. The certifying accountant 
devoted about one day a month to the 
clerical or bookkeeping tasks described 
above. Held, the accountant could not be 
considered independent for the purpose of 
certifying the financial statements of this 
registrant.” 





It is the Patriotic Duty 





of Every American Citizen to: 


BUY United States War Bonds and Stamps 
GIVE to the Red Cross 
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Announcement of dc 
an 
1944. PRIZE Essay CONTEST 5 
cht 
rat 
The Board of Directors of the Society has authorized the Com- 
mittee on Publications to conduct a prize essay contest, the the 
essays to be on a subject of interest to the accounting profession ra 
and suitable for publication in The New York Certified Public ~ 
Accountant. Prizes in the amount of $150 for first prize, $100 fro 
for second prize, and $50 for third prize are offered. pose 
the 
The general rules of the contest are as follows: oe 
All papers shall be original and the manuscript shall be typed in “ee 
duplicate on 81/2 x 11 stationery, double or triple space typing, and aa 
should not be more than 5000 words. the 
* i 
The name of the individual submitting the paper should not appear ay 
thereon, nor should there be any other means of identifying the (1) 
manuscript, which should be accompanied by a covering letter | 
giving the contestant’s name and address. 
* 
When submitted to the judges, each manuscript will be given a (2) 
key number of identification. 
* | (3) 
Manuscripts should be forwarded to The Managing Editor of The 
New York Certified Public Accountant, 15 East 41st Street, New 
York 17, N. Y., on or before May 15, 1944. Awards will be 
announced as soon thereafter as possible. 
* (4) 
All papers submitted shall become the property of the New York 
State Society of Certified Public Accountants and shall be avail- 
able for publication in The New York Certified Public Account- | (5) 
ant. The decision of the judges shall be final as to what papers 
may be entitled to prizes. 
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Tax Returns and the Practice of Law 


Te Supreme Judicial Court of Massachusetts has held, in the case of Lowell 
Bar Association v. Birdie Loeb, et al, that the preparation of income tax 
returns of individuals whose income consists almost entirely of salary or wages 
does not lie entirely within the field of the practice of law. This decision modifies 
an opinion of the Superior Court of Massachusetts, and is of interest to all 


accountants. Reproduced below are: 


Editorial from the February 1944 Journal of Accountancy 


The Supreme Judicial Court of Massa- 
chusetts in December held that the prepa- 
ration of income-tax returns of individuals 
whose income consisted almost wholly of 
salary or wages did not lie entirely within 
the field of the practice of law. The court 
therefore modified an injunction previously 
issued against a group of individuals, 
neither attorneys nor certified public 
accountants, which had restrained them 
from the preparation and execution of 
such income-tax returns. The supreme 
court affirmed the remaining portions of 
the decree enjoining the respondents per- 
manently from furnishing, or advertis- 
ing, or undertaking legal services for 
a consideration. 

While the area of tax practice involved in 
this case was quite narrow, the court took 
the opportunity to discuss a number of 
interesting questions of broader applica- 
tion, which merit the study of all account- 
ants. Some of the principal points may 
be summarized as follows: 


(1) A person is not necessarily practicing 
law when for compensation he gives 
advice or performs a service that re- 
quires some knowledge of law or 
drafts for another some document 
that has legal effect. 

An accountant must understand rules 
of law in order to perform his, cus- 
tomary work of preparing accounts. 


(3) A sharp line cannot be drawn between 
the field of the lawyer and that of the 
accountant; however, any service that 
lies wholly within the practice of law 
cannot lawfully be performed by an 
accountant or by any other not a mem- 
ber of the bar. 

The question whether practice before 

an administrative tribunal in tax mat- 

ters is the practice of law has been 
the subject of decisions that seem 
to be in conflict. 

(5) The question whether the rules of a 
federal administrative tribunal, such 
as the United States Treasury De- 
partment, can legalize acts done in the 
states in matters not actually before 
the tribunal, though of a class that 
might eventually come before it, may 
deserve consideration. 
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(6) There may be a real difference in 
principle between the drafting of 
simple legal instruments and _ the 
drafting of complex ones, which would 
bear on the preparation of tax re- 
turns more complicated than those in 
the instant case. 

(7) The actual practices of the commu- 
nity have an important bearing on the 
scope of the practice of law. 

The court does not deal specifically with 
one aspect of the problem which seems of 
basic importance—the interweaving of 
separate strands of both law and account- 
ing in the determination of taxable income. 

The determination of income is clearly 
an accounting problem, the solution of 
which requires in all but the simplest 
cases the assistance of a trained account- 
ant. The tax laws and administrative. regu- 
lations, and decisions of courts interpreting 
them, have set up rules which to an extent 
govern the manner in which income sub- 
ject to taxation shall be determined. Tax- 
able income may differ from what is con- 
sidered income for other purposes. This 
does not make the process of income de- 
termination any less an accounting matter, 
though familiarity with the laws, regula- 
tions, and decisions containing such rules 
is obviously essential to the practitioner 
who would aid the taxpayer. 

At the same time, the whole process of 
tax collection involves many elements of 
legal principle and procedure which have 
nothing to do with accounting, and the 
fact that they are applied in an adminis- 
trative process which also involves the 
determination of income makes them none 
the less questions of law. The presence of 
accounting requirements in statutes and 
decisions cannot mean, it seems to us, 
either that the accounting subject matter 
thereupon becomes law or that the legal 
subject matter thereupon becomes ac- 
counting; nor does it automatically make a 
lawyer competent to deal with accounting 
questions or an accountant competent to 
deal with legal questions. 

The Supreme Court of the United 
States has recently made a decision which 
may. have some bearing on this question. 
In Dobson v. Commissioner the Court re- 
iterates a rule which has not always 
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been tully observed, that decisions of the 
United States Tax Court (until recently 
known as the Board of Tax Appeals) 
are subject to review by the courts only 
with regard to questions of law. The Su- 
preme Court holds that findings of fact 
by the Tax Court should not be reversed 
by appellate courts, and, in speaking of 
questions of fact, the Supreme Court 
emphasizes questions of accounting. 

“Conflicts are multiplied,” it says, “by 
treating as questions of law what really 
are disputes over proper accounting. ... 
Whatever latitude exists in resolving ques- 
tions such as those of proper accounting 
... exists in the Tax Court and not in 
the regular courts. ... What, in the cir- 
cumstances of this case, was a proper ad- 
justment of the basis was thus purely an 
accounting problem and therefore a ques- 
tion of fact for the Tax Court to determine 

. the history of the bad debt recovery 
question illustrates the mischief of over- 
ruling the Tax Court in matters of tax 
accounting. ... The error of the court 
below consisted of treating as a rule of 
law what we think is only a question of 
proper tax accounting.” 

This view may strengthen the proposi- 
tion that the elements of accounting and 
law in tax cases are different things, not 
the same thing. The proportion in which 
each may be present, however, is subject 
to infinite variation. The threads of ac- 
counting and law are also often closely in- 
terwoven, so that it is impossible to define 
in general terms just what the lawyer 
should do and the accountant should do 
in every case. Clearly, they should work 
closely together and consult each other fre- 
quently. This course is dictated both by 
common sense and enlightened self-inter- 
est, and usually by the wishes of the client, 
who is, after all, the principal party at 
interest. 


OPINION OF 
SUPERIOR COURT 
IN EQUITY 


COMMONWEALTH OF MASSACHUSETTS 
Middlesex ss. 
Superior Court in Equity—No. 12873 
LoweLL Bar ASSOCIATION 
v. 
BrrpieE T. Logs, et al. 
OFFICIAL TEXT 
Rerort OF MATERIAL FACTS AND ORDER FOR 
DECREE 
I submit herewith a report of all the ma- 
terial facts upon which my order for decree 
is based. 
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The petitioners bring this complaint under 
section 46B, chapter 221 of the General Laws. 

The respondent Birdie T. Loeb purports to 
be the owner or proprietor of a business 
known as the American Tax Service. I say 
“purports” because her husband, one Louis G. 
Loeb, an attorney at law, is the real owner 
thereof, as set forth in my findings i in a com- 
panion ‘proceeding brought against him. The 
defendant Loeb filed business certificates, so- 
called, in the cities of Boston, Lowell and 
Lawrence, certifying that she was doing busi- 
ness under the name American Tax Service. 
The defendant Friedman is employed as 
manager of the business. The home office 
thereof is situated at 294 Washington Street, 
3oston, Mass. They have many employees 
engaged in the business of making out tax 
returns and a manager at each office. The 
tax service advertises extensively in news- 
papers. Many of the advertisements were 
introduced in evidence. These advertise- 
ments vary in form and material. Excerpts 
therefrom are as follows: 


“WAR WORKERS 
A. T. S. opens Tuesday 
You must file an income tax return if 
you're single 
and earned $9.62 or more a week... if 
you’re married 
and earned $23.08 or more a week. 
File your tax return 
Know what you owe 
Know what to save 
Come in to see us.” 
Another “ad” showed a man behind the eight 
ball, with the following words printed above 
and below it: 

“This will not be you on March 15! 

If American Tax Service has figured your 
tax return.” 

Another statement in that “Ad” is as follows: 
“Our tax knowledge is your tax saving.” 
Most of the advertisements contained a state- 
ment that the charge for short form returns 
would be $2.00 and for long form returns 

$3.75. 

The American Tax Service, so-called, sent 
out a prospectus to the respective chambers of 
commerce in the communities in which they 
proposed to do business. This prospectus was 
introduced in evidence and I quote therefrom, 
as follows: 

“An organization specializing in serving 
the individual .vage earner, completing his 
Income Tax Return and handling any tax 
problem that may develop during the year 
after the annual audit by the office of the 
U. S. Collector of Internal Revenue. Field 
offices in principal New England cities dur- 
ing tax period. 

“Our service is set up on a three-point 
program: 

“1. The compilation of Taxpayer’s data as 

required by 1942 Income Tax Law to 
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Tax Returns and the Practice of Law 


assure accuracy and conserve the Tax- 

payer ’s time for his war-production job. 

The selection of the form of Tax Re- 

turn most beneficial to the Taxpayer, 

and completing it ready to sign and file. 

‘3. Counsel in handling Income Tax mat- 
ters should any develop after the offi- 
cial audit by the U. S. Tax Department 
during the year. 

“Our past work: Established in 1941, its 

largest branch operation was in Quincy. 

Mass. Here, working independently 

through our own office near the plant, we 

served the personnel of the Bethlehem 

Steel Company’s Fore River yards and 

completed the Tax Returns of several thou- 

sand of this company’s employees. Mr. 

Horace Houghton, General Manager, In- 

dustrial Relations of the Bethlehem Yard, 

has been informed of our activities.” ‘ 

Upon complaint of this petitioner, the 
Superintendent of Police of Lowell assigned 
a police officer to visit the Lowell Office of 
the American Tax Service and request that 
his tax return be made out and that the per- 
son with whom he consulted would answer 
certain questions. The questions involved 
whether or not certain deductions, could be 
made from gross income, such as the injury 
to an automobile caused by a baseball pro- 
pelled from a professional baseball game and 
whether expenses of attending a conyention 
could be deducted, and similar questions. 
These were all purported to be answered by 
the one with whom the officer conferred. 

I find that the Tax Service does not at- 
tempt to make out complicated tax returns, 
so-called, that is, returns of corporations, 
partnerships or an individual conducting his 
own business, or returns of fiduciaries. 

Many returns have been made out, the re- 
spective offices of the Tax Service are busy 
and the income from the work is more or less 
substantial. None of those employed to make 
out tax returns are lawyers. 

After this complaint was filed, the de- 
fendants, under advice of counsel, caused the 
following paragraph to be inserted in their 
newspaper advertisements : 

“The American Tax Service computes 
the amount of tax on the information 
which you give us. It is not authorized to 
engage in the practise of law and does not 
answer any legal questions. If your re- 
turn does involve questions of law we sug- 
gest that you consult your own attorney.” 


bo 
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Obviously, no tax returns can be made out 
correctly without complying with the Federal 
or State statutes relative to taxes on income. 
Any one, of course, can become familiar with 
the statutory provisions, but the application 
thereof to the tax return, which is a legal 
document, involves the work of a lawyer, al- 
though those not members of the bar may be- 
come more learned in the application of the 


1944 


tax statutes than the average lawyer. Com- 
plicated tax returns, if that be a proper term, 
generally require the services of both an ac- 
countant and a lawyer. The tax returns of 
wage earners and salaried persons are re- 
garded by the defendants as simple tax re- 
turns and, therefore, not constituting the 
practice of law. 

In the Opinion of the Justices, 289 Mass. 
607, at 615, occurs the following sentence: 
“The occasional drafting of simple deeds, and 
other legal instruments when not conducted 
as an occupation or yielding substantial in- 
come may fall outside the practice of law.” 
The obvious inference from the sentence just 
quoted is that the constant drafting of simple 
deeds and other legal instruments, including 
tax returns, conducted as an occupation 
and yielding a substantial income, would fall 
within the practice of the law. 

The defendants are engaged in drafting 
numerous tax returns, the returns are drafted 
as the regular occupation of the defendants 
and such occupation yields a substantial in- 
come. 

[ find and rule, therefore that the defend- 
ants are engaged in the practice of law. 
feel confirmed in my position by a further 
quotation from the same Opinion, page 615, 
where after referring to certain activities, 
the court says: 


“All these activities, however, lie close to 
the border line and may easily become or 
be accompanied by practice of law. The 
giving of advice as to investments in stocks, 
bonds and other securities, in real or per- 
sonal property, and in making tax returns 
falls within the same category The excep- 
tions in lines 42 to 49 of Section 1 of the 
proposed bill enabling ‘any bank or trust 
company lawfully doing business in the 
Commonwealth,’ notwithstanding the pro- 
visions of the bill, to furnish ‘legal infor- 
mation or legal advice with respect to in- 
vestment, taxation, stocks, bonds, notes or 
other securities or property’ transcends in 
some particulars the limits permissible to 
those not members of the bar and would 
comprehend, if stretched to its limits, a con- 
siderable practice of law.” 


In view of the foregoing a decree may be 
entered permanently enjoining the defendants 
from advertising a tax service in any form 
whatsoever, whether in newspapers, placards 
or signs displayed in their various offices and 
from making out the income tax returns 
other than the occasional drafting thereof 
and providing such drafting is not the regu- 
lar occupation of the defendants, and further 
enjoining the defendants from the practice 
of the law in any of its aspects. 


Jesse W. Morton 
Justice of the Superior 
Court 
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BRIEF OF MASSACHUSETTS 
SOCIETY OF CERTIFIED 
PUBLIC ACCOUNTANTS 


COMMONWEALTH OF MASSACHUSETTS 


SUPREME JUDICIAL COURT 
MIDDLESEX COUNTY NOVEMBER SITTING, 1943 
(IN EQUITY, No. 4351.) 


LOWELL BAR ASSOCIATION 


BIRDIE T. LOEB anp ANOTHER 


Brier oF R. G. Dopce AND E. H. SuLLIvan, 
AMICI CURIAE. 


This brief is filed in behalf of the Massa- 
chusetts Society of Certified Public Ac- 
countants, Inc. 

The Society is not concerned with the 
facts of this particular case nor with the 
question whether the plaintiff is entitled 
to a decree. It is, however, much inter- 
ested in the grounds upon which the de- 
cision may be based, and is particularly 
concerned with certain statements made 
by the trial judge in his “Report of Mate- 
rial Facts and Order for Decree” (R. 9) 
and with the possible implications of that 
part of the decree (R. 14) which enjoins 
the defendants “from engaging in the mak- 
ing out of income tax returns as a regular 
occupation other than the occasional drait- 
ing thereof.” 

It is the contention of the Society that 
the following passages (R. 12) in the 
judge’s report are too broadly expressed 
and do not accurately discriminate between 
what is and what is not the practice of 
law in tax matters: 

“Obviously, no tax returns can be 
made out correctly without complying 
with the Federal or State statutes rela- 
tive to taxes on income. Anyone, of 
course, can become familiar with the 
statutory provisions, but the application 
thereof to the tax return, which is a 
legal document, involves the work of a 
lawyer, although those not members of 
the bar may become more learned in 
the application of the tax statutes than 
the average lawyer.” 

“In the Opinion of the Justices, 289 
Mass. 607, at 615, occurs the following 
sentence: ‘The occasional drafting of 
simple deeds, and other legal instru- 
ments when not conducted as an occu- 
pation or yielding substantial income 
may fall outside the practice of law.’ 
The obvious inference from the sentence 
just quoted is that the constant drafting 
of simple deeds and other legal instru- 
ments, including tax returns, conducted 
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as an occupation and yielding a substan- 
tial income, would fall within the prac- 
tice of the law.” 


The Opinion of the Justices, 289 Mass. 607, 
from which the trial judge draws his 
“obvious inference” appears to contain the 
only reference in our reports to the work 
of accountants in tax matters. The lan- 
guage of the opinion, quoted in full so far 
as this point is concerned, is as follows: 

“The occasional drafting of simple 
deeds, and other legal instruments when 
not conducted as an occupation or yield- 
ing substantial income may fall outside 
the practice of the law. The gratuitous 
furnishing of legal aid to the poor and 
unfortunate without means in the pur- 
suit of any civil remedy, as matter of 
charity, the search of records of real 
estate to ascertain what may there be 
disclosed without giving opinion or ad- 
vice as to the legal effect of what is 
found, the work of an accountant dis- 
sociated from legal advice, do not con- 
stitute the practice of law. There may 
be other kindred pursuits of the same 
character. All these activities, however, 
lie clese to the border line and may 
easily become or be accompanied by 
practice of the law. The giving of ad- 
vice as to investments in stocks, bonds 
and other securities, in real or personal 
property, and in making tax returns 
falls within the same category. The 
exception in lines 42 to 49 of § 1 of the 
proposed bill enabling ‘any bank or trust 
company lawfully doing business in the 
commonwealth’, notwithstanding the 
provisions of the bill, to furnish ‘legal 
information or legal advice with respect 
to investments, taxation, stocks, bonds, 
notes or other securities or property’ 

transcends in some particulars the lim- 

its permissible to those not members of 

the bar and would comprehend, if 
stretched to its limits, a considerable 
practice of law.” 

It may be noted that the trial judge’s 
quotations from this opinion (R. 12, 13) 
omit the second sentence, in which it is 
stated that “the work of an accountant 
dissociated from icgal advice” is not the 
practice of law. 

The Society takes the position that cer- 
tified public accountants may lawfully, as 
part of their regular occupation, prepare 
tax returns fcr clients, although there is 
necessarily irvolved as an incident a gen- 
eral familiarity with statutes and regula- 
tions, and that they may also, within the 
field of such general knowledge, advise 
clients with regard to accounting prob- 
lems arising in connection with a tax 
return though involving what may, tech- 
nically, be questions of law. 
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Tax Returns and the Practice of Law 


It is, of course, true that “the giving of 
advice in making tax returns may easily 
become the practice of law,’ and is so 
where a real and substantial legal prob- 
lem, of a kind manifestly calling for solu- 
tion by one trained as a lawyer, is pre- 
sented. It is a question of degree and no 
sharp line can be drawn. Each case must 
be considered by itself, and the question 
whether the accountant is really practis- 
ing law should be dealt with in a broad 
way, with the public interest primarily in 
mind. That interest most assuredly would 
not be served by a legal requirement that 
no one but lawyers can make out tax 
returns. 

The question as to when the prepara- 
tion of a tax return involves the practice 
of law cannot be properly answered 
merely by determining whether the ac- 
countant has considered as incidental to 
his work a matter which, technically 
speaking, involves the law. Ina sense the 
determination of the plain meaning of the 
language of a statute involves a question 
of law, but obviously the work of an ac- 
countant is not to be judged in this con- 
nection by narrow legalistic standards. 

Analogous cases readily suggest them- 
selves. An architect, for example, must 
constantly have in mind the provisions of 
zoning and other building laws; it is 
plainly in the public interest that he shall 
be free to advise his client as to what 
kind of building is permissible and to make 
plans which embody his understanding of 
the law. An electrician or a plumber must 
similarly know the laws and regulations 
affecting his trade arid, in the ordinary 
course of business, must often furnish 
his employer with information as to what 
these laws and regulations require. So, 
too, it would hardly be contended that 
the insurance agent may not advise a cus- 
tomer as to the kind of insurance required, 
ior example, by the motor vehicle law, 
or as to the rights of the insured under 
any kind of insurance policy. 

Nothing could be more at variance with 
the public welfare or with the settled hab- 
its of the community than a decision that 
the preparation of a tax return is of itself 
the practice of law because it involves 
“the application ot [statutory provisions] 
to the tax return, which is a legal docu- 
ment” (see R. 12), and that a certified pub- 
lic accountant who prepares such returns 
as part of his regular business thereby 
commits a crime. 

In the tax field the professions of law 
and accountancy overlap to a high degree. 
While probably 95 per cent of the labor in- 
volved in the preparation of returns is 
nothing but accounting, real questions of 
law with which only a man of legal train- 
ing is qualified to deal may of course arise, 
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and legal advice must then be taken. As 
suggested above each case must be con- 
sidered by itself. 

Comparatively few tax returns are in 
fact prepared by lawyers. It is the com- 
petent accountants in law offices and trust 
companies rather than the legal staff who 
prepare them. 

Business men ordinarily entrust the 
preparation of their tax returns to ac- 
countants, either in their employ or prac- 
tising their profession independently. 
Such men have had vastly more experience 
with such matters than the ordinary law- 
yer—indeed, most of the work of prepar- 
ing business and corporate tax returns is 
of a kind for which lawvers are not 
trained. The preparation of such returns 
involves technical considerations—an ana- 
lysis of books of accounts and records, the 
determination of the proper methods of 
inventory valuation and cost accounting, 
questions of depreciation and amortization, 
of reserves for taxes and other necessary 
reserves, and various other matters of ac- 
counting. Generally no question of law 
going beyond the scope of a trained lay- 
man’s knowledge is presented, and apart 
from the ability to read intelligently the 
statute, the regulations and the instruc- 
tions furnished bv the tax department, the 
preparation of the return demands only 
the analvsis and interpretation of account- 


ing records and the determination of 
proper business practice. 
There are, indeed, many parts of the 


recognized work of an accountant which 
are more apt to involve legal considerations 
than are involved in the preparation of the 
ordinary tax return. The certification of 
an accountant to the financial statement of 
corporations is required in various circum- 
stances by statutes, federal and state, and 
the published statements of most large 
companies bear the certificate of certified 
public accountants. In connection with 
the approval of such statements the ac- 
countant must pass upon the adequacy of 
the estimate of tax liabilities and often 
recommend an increase or decrease; he 
must pass upon the proceedings authoriz- 
ing the capital stock and must examine 
notes receivable, mortgages and _ instal- 
ment sale agreements; he must interpret 
the provisions of contracts in order to 
satisfy himself that such provisions are 
properly reflected in the financial state- 
ments; he must consider indenture clauses, 
such as those restricting the payment of 
dividends. The qualified accountant does 
not have to take legal advice at every step 
merely because there is a background of 
statutory law and the interpretation of 
documents. 

Statutes providing for the exa‘ination 
and licensing of accountants [sce G.L. 
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(Ter. Ed.) c. 112, §§ 87A-87E] are now 
in force in all the states of the Union. 

In some instances the statutes define the 
practice of accountancy, and occasionally 
there is an express reference to tax work. 
Thus the Tennessee statute (Public Acts 
1939, c. 44, § 2) provides that the term 
“public accountant” shall mean one who 
holds himself out to the public as skilled 
in accounting and performing the work of 
an accountant in any of various services 
which are listed, including “compiling tax 
returns; advising taxpayers in connection 
with their rights and liabilities under such 
federal and state tax statutes as entail or 
are based on accounting procedure; rep- 
resenting taxpayers before governmental 
departments of the state or the United 
States in matters pertaining to taxes.” 

The Mississippi statute (Code of 1930, 

150, § 5918) makes it unlawful for any 
person except a certified public accountant 
or an attorney at law or their employees 
to charge a fee for, among other things, 
“preparing or making out tax returns.” 

Many statutes expressly include in the 
practice of accountancy the preparation of 
balance sheets and other financial accounts 
and related exhibits, statements or reports 
which “are to be filed with a court of law 
or with any other governmental agency.’ 


See Colorado Laws of 1937, c. 218, § 7. 
Florida Acts of 1931, c. 15637 (d). 
Michigan Compiled Laws, 1929, § 
8644. 

Missouri Revised Statutes, 1939, § 
14911 a (d). 

Washington, Remington’s 
Statutes, § 8269 (b). 

Wisconsin Statutes, 1941, c. 135, 


Revised 


No statute providing for the certifica- 
tion of accountants has been found which 
suggests in any way that the preparation 
of tax returns is not to be regarded as part 
of the work of the profession. 

The profession of accountancy has made 
tremendous advances during the past few 
years and, with the growing complexities 
in business, the extending scope of zov- 
ernment regulation and the requirement 
of multitudinous financial reports, has 
come to play a vital part in the life of the 
community. Its organized groups, like the 
bar associations, establish by their codes of 
ethics a high standard of conduct. Like 
the bar associations they rigorously limit 
advertising. 


*The Revenue Act of 1942, s 


Practice Before the Federal Departments 


The Internal Revenue Department has 
always welcomed the assistance of ac- 
countants in tax matters. 

The rules of practice before the Treas- 
ury Department, prescribed by the Secre- 
tary of the Treasury under statutory au- 
thority, provide for the admission to prac- 
tise as attorneys or agents duly qualified 
members of two classes, namely, (1) attor- 
neys at law and (2) “certified public ac- 
countants who have duly qualified to prac- 
tice as certified public accountants, in their 
own names, under the laws and regula- 
tions of the States, Territories or District 
ot Columbia, in which they maintain of- 
fices, and who are lawfully cngaged in ac- 
tive practice as certified public account- 
ants” (Circular No. 230, C.C.H. Federal 
Tax Service, 1943, p. 2550). And the Rules 
contain this paragraph (Circular No. 230, 
§ 2 (c)) 

“Each enrolled attorney or agent who 
knows that a client has not complied 
with the law or has made an error in, 
or an omission from, any return, docu- 
ment, affidavit, or other paper, which the 
law requires such client to execute, shall 
advise his client promptly of the fact of 
such noncompliance, error or omission. 
This means, of course, that an enrolled 

accountant is required to advise clients on 
questions of compliance with the law. 

The Rules of the United States Board of 
Tax Appeals from the beginning provided 
for the admission to practise, not merely 
of lawyers, but also of “certified public ac- 
countants duly qualified under the laws of 
any State or Territory or of the District 
of Columbia”* (Rule 2). 

This rule of the Board of Tax Appeals 
was held to be authorized in Goldsmith Vv. 
Board of Tax Appeals, 270 U. S. 117, where 
Taft, C.J. said at p. 121; 

“We think that the character of the 
work to be done by the Board, the quasi 
judicial nature of its duties, the magni- 
tude of the interests to be affected by its 
decisions, all require that those who rep- 
resent the taxpayers in the hearings 
should be persons whose qualities as 
lawyers or accountants will secure 
proper service to their clients and to help 
the Board in the discharge of its impor- 
tant duties.” 

The power of the federal government 
finally to determine through proper agen- 


504, not only changed the name of the Board of 


Tax Appeals to the Tax Court of the United States, but provided that “no qualified 
person shall be denied admission to practice before -uch court because of his failure to 


be a member of any profession or calling” 


; and the rules of the court now provide for 


the admission to practice of “citizens of the United States, of good moral character and 
repute in possession of the requisite qualifications to represent others in the preparation 


and trial of cases.” 
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(Rule 2, C.C.H. Federal Tax Service, 1943, p. 4331.) 
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Tax Returns and the Practice of Law 


cies who shall practise before federal tri- 
bunals was recognized in Matter of Lyon, 
301 Mass. 30. 

Rule 1 of the Massachusetts Appellate 
Tax Board similarly provides that “any 
attorney at law admitted to practice before 
the courts of the Commonwealth, and any 
certified public accountant duly qualified 
under the laws of the Commonwealth, may 
practice before the Board.” 

Surely an accountant admitted to prac- 
tise before the Tax Court or the Appellate 
Tax Board may lawfully take the initial 
step of preparing the return which is the 
basis of a proceeding before either tri- 
bunal. 

The Appellate Tax Board at the present 
time includes at least two non-lawyers. A 
man need not be a member of the bar in 
order to serve as a judge of the Tax Court. 
Non-lawyers constitute the great majority 
of the persons who assist taxpayers seek- 
ing advice in the public offices of tax de- 
partments, either state or federal. Can it 
be that those who perform similar duties 
as private practitioners and whose quaiifi- 
cations are often far superior to those of 
the average public employee must be mem- 
bers of the bar? 

The right of accountants to try cases 
before the Tax Court and the Appellate 
Tax Board is not involved in the present 
case. That the mere making out of tax 
returns does not constitute the practice of 
law has been declared by many courts. 


Court Decisions 


The cases dealing with the alleged un- 
lawful practice of the law in tax matters 
have generally involved non-members of 
the bar who were either engaging in tax 
practice in connection with other kinds of 
activity obviously involving legal work or 
were soliciting employment to handle all 
kinds of tax claims, or in other ways were 
manifestly overstepping the line. No case 
has been found where the mere making out 
of tax returns has been declared to be the 
practice of law, and there are various cases 
in which the contrary has been declared. 

Thus in Merrick v. American Security & 
Trust €o,, 107 F. (2d) 271 CDG. Ct of 
App.), which was a suit to enjoin a trust 
company from practising law, the court 
affirmed the judgment below in favor of 
the defendant, and incidentally said at p. 
278: 

“Appellants do not emphasize the 
fact that defendant employs laymen to 
prepare tax returns and address argu- 
ments to tax officials. Such work may 
properly be done by lawyers or laymen.” 


In Humphreys v. Commissioner of Internal 
Revenue, 88 F. (2d) 430 (C.C.A. 2), one 
Humphreys and one Day formed a part- 
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nership with their wives to engage in pub- 
lic accounting and auditing and income 
tax work, the wives not being lawyers or 
accountants. The suit involved the in- 
come tax liability of the liuusbands and the 
question was whether the wives’ share of 
the firm income was taxable to tlhe hus- 
bands. The court said, among other 
chings, 

“What they [Humphrey and Day| do 
insist upon is that because the wives 
were neither lawyers nor accountants it 
is against public policy to recognize 
them as having the relation of partners 
for purposes of taxation. This con- 
tention does not seem to have prevailed 
or even to have been mentioned by the 
board in its opinion. How an account- 
ant doing income tax work could do his 
business at all without a knowledge of 
the statutes, decisions, and treasury rul- 
ings on income tax matters is hard to 
see and we should hesitate to hold that 
the necessity of such knowledge would 
require every member of a firm of ac- 
countants to be a member of the bar.” 
In Girard Investment Co. v. Commissioner 

of Internal Revenue, 122 F. (2d) 843 
(C.C.A. 3), it appeared that the income 
tax return of a taxpayer was prepared by 
a firm of accountants, under whose advice 
another form of return which should have 
been filed was not filed. The question 
was whether the taxpayer was relieved 
from the imposition of a penalty on the 
ground that there was reasonable cause 
for the failure to file the correct return. 
The court quoted with approval a pas- 
sage from Klein, Federal Income Taxa- 
tion, p. 674, to the effect that a taxpayer 
who has been advised by a lawyer or an 
accountant, upon full presentation of the 
facts, that a tax return is not necessary 
has reasonable cause for the failure to file 
such a return and is not subject to the 
penalty. 

In Groninger v. Fletcher Trust Co., 41 
N.E. (2d) 140 (Supreme Court of Indiana, 
1942), suit was brought to restrain the 
trust company from performing certain 
acts alleged to constitute the practice of 
law. The decision was in favor of the 
defendant. The court said, among other 
things: 

“The appellee furnishes to its cus- 
tomers pamphlets descriptive of tax 
laws, state and national, with illustra- 
tions indicating tax liability under given 
circumstances, and the proper method 
of making tax returns. It sometimes 
acts through its employees who are not 
Jawyers, in arriving at proper compu- 
tations and agreements with ministerial 
taxing officers. It cannot be seriously 
contended that these activities consti- 
tute an unlawful practice of law.” 
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In Bump v. District Court of Polk County, 
5 N.W. (2d) 914 (Supreme Court of Iowa, 
1942), it was held that soliciting claims 
for refunds of taxes was practice of the 
law. At p. 920 the court said: 


“While accountants, auditors and 
others have been held not to be engaged 
in illegal practice in suggesting how to 
reduce taxes, and the giving of advice 
and the making of tax returns have been 
held not to constitute the illegal prac- 
tice of the law, yet the employment to 
secure the reduction of the assessment 
of real estate for taxation purposes, and 
the suing out of a writ of certiorari to 
review an assessment by tax commis- 
sioners, contemplates and_ necessarily 
includes the practice of law.” 


The case of Blair vy. Motor Carriers Serv- 
ce Bureau, Inc., et al., 40 Pa. District and 
County Reports (1939), 413, involved a 
bill filed by the Philadelphia Bar Asso- 
ciation Committee on the Unauthorized 
Practice of Law against two defendants, 
one of which was the so-called Tax Service 
Company, seeking to enjoin a variety of 
activities of each defendant alleged to con- 
stitute unlawful practice of law. 

Tax Service Company prepared for vari- 
ous clients state and federal tax returns, 
installed accounting systems, gave advice 
concerning tax liability in different factual 
situations, gave information as to when 
it was desirable to dissolve corporations or 
to change the capital stock, and generally 
interpreted the provisions of statutes re- 
lating to taxation and cognate subjects. 
The judge filed an elaborate opinion. He 
found as a fact that “the preparation and 
filing of tax returns, the installation of 
accounting systems, and the preparation 
of record forms do not require legal train- 
ing, knowledge and skill,” but that “fur- 
nishiig advice concerning tax laws and 
methods of business organization and op- 
eration likely to reduce the amount of tax 
liability requires legal training, knowledge 
and skill” (p. 417). 

The judge held that “the preparation of 
tax returns does not of itself constitute 
the practice of law,” and said (at p. 429): 


“In filling out such returns, printed 
forms furnished by the state and fed- 
eral revenue bureaus are used. These 
documents are not definitive in character 
nor do they vest legal right. They may 
be amended without great difficulty and 
are largely informative. Defendants, as 
to this branch of their work, are gener- 
ally a little more than skilled amanu- 
enses, doing what an intelligent man 
could do for himself and what would 
be given to another to do only by some- 
one who has little acquaintance with 
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business routine and accounting tech- 
nique. * * * there was no Offer of evi- 
dence of any kind to prove that the 
preparation of tax returns calls for such 
training, knowledge, or skill * * *. 

“* * * when in the course of prepar- 
ing a return a doubtful question arises 
which requires the construction of a 
statute or the consideration of a decision, 
the problem calls for a lawyer’s solu- 
tion.” 


The court went on to hold that under- 
taking to advise customers as to what 
varticular course of action should be 
adopted in order to avoid or reduce tax 
liability was the practice of law. 


“A distinction must, however, be 
drawn between legal advice and _ busi- 
ness counsel. An accountant or a 
broker is frequently called upon to dis- 
cuss with clients the advantages, from 
a business point of view, of forming a 
partnership, of purchasing or selling a 
a business, of organizing or dissolving 
a corporation, of merging corporations, 
or of increasing or decreasing capital 
stock. Furnishing business counsel oi 
this character does not of itself con- 
stitute practice of law, even though in- 
cidentally legal questions may be in- 
volved. But this is not the nature of 
defendants’ activity. They held them- 
selves out as ‘tax consultants’ and as 
qualified to advise the public how to avoid 
or reduce tax liability. This obviously 
does constitute the practice of law, for 
it requires thorough familiarity with 
complicated statutes and with multitu- 
dinous court decisions.” 


In various other cases the work of ac- 
countants in tax matters involving more 
than the mere making out of tax returns 
has been held not to constitute the prac- 
tice of the law. 


See Elfenbein v. Luckenbach Terminals, 
Ine, 441 N,J.L. 67. 

Dunlap v. Lebus, 112 Ky. 237. 

Tanenbaum vy. Higgins, 190 App. Div. 
861. 


These cases involve efforts to obtain 
reductions of taxes. 


In 74 Journal of Accountancy, p. 470, 
is printed the opinion of the Court of 
Common Pleas of Butler County, Penn- 
sylvania, at the June term 1939 in the 
case of Richter & Co. v. Moon, apparently 
not elsewhere reported. In this case the 
plaintiffs, certified public accountants, sued 
for services rendered the defendant in cer- 
tain income tax matters pending before 
the Internal Revenue Bureau of the 
Treasury Department, which services re- 
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sulted in a large reduction in a deficiency 
assessment. One of the defenses was 
that the services involved the unlawful 
practice of the law. The plaintiffs pre- 
vailed. On this point the court said: 


“There is no evidence in the case that 
Richter ever held himself out as lawyer 
qualified to practice before any Court. 
The Board of Tax Appeals is not a 
Court. Richter, as a certified public ac- 
countant, was registered and permitted 
to appear before that Board in place of 
Mr. Moon to present reasons why the 
deficiencies charged should be reduced. 
Architects and civil engineers are re- 
quired to be familiar, or to familiarize 
themselves, with the laws of the Com- 
monwealth, the ordinances of cities, bor- 
oughs and townships, regulating zon- 
ing, sanitation, health, light and air, in 
order to practice their professions re- 
lating to buildings and structures. Cer- 
tified public accountants practicing or 
appearing before the Commissioner of 
Revenue or Board of Tax Appeals for 
their clients in tax matters, must be fa- 
miliar with the provisions of the law re- 
lating to income-tax returns, taxable 
property, exempt property, deductions 
and depreciation. We are of the opin- 
ion that a certified public accountant, 
authorized by the taxpayer to state his 
income-tax report for any year, when he 
appeared before the Commissioner of 
Revenue or Board of Tax Appeals and 
presented a brief of fact and law, tend- 
ing to show that the report and return 
made by him for the taxpayer was in 
conformity with the provisions of the 
income-tax law of the United States, 
would not be violating any law of the 
Commonwealth of Pennsylvania relat- 
ing to the practice of law or the un- 
authorized practice of law, although he 
was not admitted to practice of law by 
a Court of record.” 


State Statutes 


An examination of the legislation of all 
the states of the Union discloses that in 
every state there is a statute with refer- 
ence to the practice of law by non-mem- 
bers of the bar and that in nearly every 
state such practice is made a criminal 
offense. 

In only a few of the statutes is any at- 
tempt made to define the practice of law. 
In only one of such statutes (that of Rhode 
Island, hereinafter quoted) is there any 
reference to the tax work of accountants. 

The elaborate definition contained in the 
Alabama statute includes the giving of ad- 
vice as “to secular law” and “the drawing 
of a paper, document or instrument af- 
fecting or relating to secular rights.” 
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Code of Alabama (1940), Title 46, § 42. 
Similar language is included in the defi- 
nition given in the statutes of four other 
states: 
Louisiana General Statutes, 1939, § 
443. 
Missouri Revised Statutes, 1939, § 
13313. 
Tennessee Code of 1938, § 9983 (1). 
Texas Statutes, 1936, Penal Code, art. 
430a, § 2. 

Under the New York statute the docu- 
ments specified as those which a_ non- 
member of the bar may not lawfully pre- 
pare are “deeds, mortgages, assignments, 
discharges, leases or any other instrument 
affecting real estate, wills, codicils, or any 
other instrument affecting the disposition 
of property after death, or decedents’ es- 
tates, or pleadings of any kind in any ac- 
tion.” 

New York Laws of 1940, c. 198, § 1. 

In Georgia there is the prohibition 
against “the preparation of legal instru- 
ments of all kinds whereby a legal right is 
secured.” 

Georgia Code, 1933, § 9.401. 


In Minnesota the definition of practice 
of law includes the preparation of any 
“will or testamentary disposition or in- 
strument of trust serving purposes similar 
to those of a will, or, for a fee or any con- 
sideration, to prepare for another person, 
firm, or corporation, any other legal docu- 
ment.” 


Minnesota Statutes, 1941, § 481.02, 


subdivision 1. 

In Mississippi it is unlawful for a lay- 
man to prepare “any paper or instrument 
of writing. to be filed in any cause * * * 
or any bill of sale, deed of conveyance, 
deed of trust, mortgage, contract, or last 
will and testament.” 

Mississippi Code, 1930, § 3710. 

The Rhode Island statute is unique in 
that it is the only statute which refers to 
the work of accountants in tax matters. 
After setting forth in elaborate language 
various activities which are to be included 
in the term “practice of law” as used in 
the statute, one of such activities being the 
preparation of “any instrument which re- 
quires legal knowledge and capacity and is 
usually prepared by attorneys at law,” the 
statute proceeds as follows: 

“Nothing in this section shall be con- 
strued to limit or prevent: 

“x * * Par, (7) Any Certified Public 
Accountant or member of the American 
Institute of Accountants from appearing 
or acting as a representative of another 
person before any federal, state or mu- 
nicipal department, board, division, de- 
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partment, commission, agency or any 

body other than a court authorized or 

constituted by law to determine any 
question of fact, affecting the imposition 
or adjustment of taxes or regarding any 
financial or accounting matter, or from 
preparing for or on behalf of another 
person any federal, state or municipal 
return or report of any nature or de- 
scription, or advising another person in 
relation to the preparation of any such 
return or report.” 

Rhode Island General Laws, 1938, c 

612, § 43, clause H(7). 

The question as to how far the courts 
are bound by legislative attempts to define 
the practice of law need not be considered. 
In the Massachusetts statute (G.L. c. 221, 
§ 46(a), St. 1935, c. 346, § 2), as in the 
statutes of most of the states, the wise 
course is followed of attempting no defini- 
tion but merely prohibiting, in gener ral 
terms, the practice of law or holding one’s 
self out as entitled to practise. 

While some courts have attempted a 
definition, the impossibility of doing this 
satisfactorily is recognized by this court: 

“We believe it is impossible to frame 

any comprehensive and satisfactory defi- 
nition of what constitutes the practice of 
law. Toa large extent each case must 
be decided upon its own particular facts. 
But at least it may be said that in ven- 
eral the practice of directing and manag- 
ing the enforcement of legal claims and 
the establishment of the legal rights of 
others, where it is necessary to form and 
to act upon opinions as to what those 
rights are and as to the legal methods 
which must be adopted to enforce them, 
the practice of giving or furnishing legal 
advice as to such rights and methods 
and the practice, as an occupation, of 
drafting documents by which such rights 
are created, modified, surrendered or se- 
cured are all aspects of the practice of 
law. If there are exceptions to this 
statement, they are not such as need 
concern us in this instance.” 


Qua, J., in Matter of The Shoe Manu- 
facturers Protective Association, Inc., 
295 Mass. 369, 372. 


Bar Association Pronouncements 


The reports of bar associations and of 
accountants’ societies and the magazines 
and other literature of the two professions 
contain much material with reference to 
the proper functions of lawyers and ac- 
countants in tax matters. Some of the 
material thus available, so far particularly 
as it relates to the making out of tax re- 
turns, is assembled in the appendix to this 
brief, as suggesting lines of argument which 
may be properly addressed to the court. 
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Representatives of the bar and of the 
accountants have had many conferences 
on the subject in an effort to arrive at a 
mutual understanding. The chief trouble 
has arisen because of the difficulty, if not 
impossibility, of stating definite rules as 
to Ww here the line is to be drawn between 
what is the practice of law and what is not. 

No statements have been found indicat- 
ing that bar associations have ever taken 
the position that the making out of tax 
returns is in itself the practice of law. 
While formal agreements between bar 
associations and societies of accountants 
with reference to their respective fields 
appear but rarely to have been arrived at, 
agreements have occasionally been made. 

The code agreed upon by the account- 
ants and the St. Louis Bar Association, 
while not specifically referring to the prepa- 
ration of tax returns, plainly leaves it open 
to accountants to do work of that charac- 
ter (6 Unauthorized Practice News, 9). 

A note in 7 Unauthorized Practice News, 
79, quotes a report of the Committee on 
Unauthorized Practice of the Virginia Bar 
Association made after a conference with 
the Virginia Society of Public Account- 
ants, as follows: 

“After a full discussion the Commit- 
tee, in executive session, was unani- 
mously of the opinion that the prepara- 
tion and filing of tax returns by one per- 
son for another is not the practice of 
law, and that, consequently, certified 
public accountants and other laymen are 
free to render this service to the public.” 
It appears that the decision of the Com- 

mittee was “publicized throughout the 
state.” 

The following statement apears in a re- 
port of January, 1942, made by the New 
York State Bar Association’s Committee 
on Unlawful Practice (New York State 
Bar Association Report for 1942, p. 163): 

“To go to the extreme and require 

that none but a lawyer shall appear 
before boards or bodies is to go cqunter 
to the public policy of the country. 
Businessmen are substantially unani- 
mous in the view that in practice like 
that before the Treasury and the Inter- 
state Commerce Commission it is for 
the client to decide when he shall hire 
a lawyer, to appear for him. To insist 
that he shall not be represented by 
competent traffic man before the Inter- 
state Commerce Commission, that he shall 
not permit a competent accountant to ap- 
pear for him in dealings with the Treas- 
ury,* is to run counter to the sentiments 
of full-grown men who know what they 
are doing, and know what they want 
to do * * *” 


* Emphasis supplied. 
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Conclusion 

It is submitted that, in dealing with 
the facts of this case and the principles of 
law applicable thereto, the court should 
make it clear that the ordinary tax work 
of certified public accountants, including 
the making out of tax returns, is not of 
itself the practice of law. The imposition 
of undue restrictions upon the work of ac- 
countants in these matters would run 
counter not only “to the sentiments of 
full-grown men who know what they are 
doing, and know what they want to do,” 
but to the settled practice of the community, 
and would be diametrically opposed to the 
public interest. 


“The purpose of the requirement ofa 
license as a condition of the right to 
practice law, as in the instances of the 
physician, the insurance broker, the 
auctioneer and of others where licenses 
are required, is not to protect the prac- 
titioner, but to protect the public.” 


Qua, J., in Matter of The 
turers Protective Association, 
Mass. 369, 372. 

The public needs no protection against 
the customary services of certified public 
accountants in connection with the prepar- 
ation of tax returns. The public rather 
needs to be protected in its right to con- 
tinue to enlist those services as in the past. 


Shoe Manufac- 
Inc., 295 


Respectfully submitted, 
ROBERT DODGE, 
E. HAZEL SULLIVAN, 
Amici Curiae, 
Representing the MASSACHU- 
SETTS SOCIETY OF CERTIFIED 
Pustic AccountANTSs, INc. 


Appendix. 


Annual Report of Committee on 
Unauthorised Practice of Law, American 
Bar Association, 1938. 

(63 A. B. A. Reports, at pages 325-6.) 
After calling attention to certain “basic” 
principles the report proceeds: 

“Adherence to the principles stated 
above requires that whenever in connec- 
tion with the defense or assertion of a 
taxpayer’s rights there arise questions 
whether of substantive law or procedure, 
the solution of which requires the knowl- 
edge and skill of a lawyer, the decision 
upon the issue may not properly be made 
by an accountant. 

“It is the view of the committee that 
it is the practice of law to engage in any 
of the following activities: 

(1) To give advice regarding the vatid- 
ity of tax statutes or regulations or 
the effect thereof in respect of mat- 
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ters outside of accounting procedure. 

(2) To determine legal questions pre- 
liminary or prerequisite to the making 
of a lawful return in a lawful manner. 

(3) To prepare protests against tax ad- 
justments, deficiencies or assessments. 

(4) To represent a taxpayer at a con- 
ference with administrative authori- 
ties in relation to matters outside of 
accounting procedure. 

(5) To prepare claims for refund of taxes. 

(6) To prepare petitions, stipulations or 
orders incident to the review cf assess- 
ments by the U. S. Board of Tax Ap- 
peals or any like administrative tri- 
bunal. 

(7) To conduct the trial of issues before 
the U. S. Board of Tax Appeals or any 
like administrative tribunal. 


(As appears from the report of the same 
committee in the following year, 64 A. B. 
A. Reports, p. 269, the American Institute 
of Accountants felt that it could not accept 
the conclusions above quoted, and further 
conferences were arranged.) 


I'rom an Article on “Relationship between 
the Practice of Law and of Accounting,” 
by I’. B. Byerly, Chairman of the Special 
Committee of the American Institute of 
Accountants on Cooperation with Bar As- 
sociation. 

(66 Journal of Accountancy, p. 154.) 

This article sets forth the views of the 
accountants with regard to the above con- 
clusions of the A. B. A. Committee. It 
states that the Institute Committee was in 
complete disagreement with the “implica- 
tions” of the seven items relating to tax 
practice and that “these seven items pur- 
port to summarize phases of tax practice 
deemed by the Committee to be the prac- 
tice of law and, with relatively unimpor- 
tant exceptions, constitute practices in which 
qualified and certified public accountants 
have for many years been authorized to 
engage under the rules of the United 
States Treasury Department and the Board 
of Tax Appeals” (p. 157). 

Annexed to the article is a copy of a 
statement which had been submitted by 
the accountants to the A. B. A. Committee. 
The following is part of the statement: 


“We are often confronted with mixed 
questions of law and fact. Obviously, 
then, it is impracticable to formulate 
mutually exclusive definitions of the 
practice of law and of the practice of ac- 
counting or to draw a hard and fast bound- 
ary between all the activities of the two 
professions. In important respects, their 
activities necessarily overlap. 

“Typical of activities exclusively with- 
in the field of law are the trial of cases 
in the courts, the drawing of such docu- 
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ments as deeds, conveyances, wills, trust 
agreements, contracts, charters, articles 
of incorporation, articles of association, 
by-laws, proxies, indentures, etc. Typical 
of activities exclusively within the field of 
professional accounting are the examination 
of books of account and other corporate or 
business records pertinent thereto, the form- 
ing and expressing of expert opinions 
on financial statements prepared there- 
from, the installation of bookkeeping, 
cost finding, and budgetary systems, etc. 
As to each of these types of activities 
where the responsibility rests exclusive- 
ly with one profession or the other, the 
responsible profession will nevertheless 
often find it advisable or necessary to 
consult with the other. A lawyer, in 
drawing an indenture, may require an 
accountant’s advice as to a workable de- 
finition of ‘current assets’ and ‘current 
liabilities’; an accountant, in reporting 
on the position of a company, may re- 
quire the opinion of a lawyer as to the 
financial significance of litigation in 
which the company may be involved. 


“Tax work is a field where the two 
professions overlap. As a specialist in 
accounts and accounting practice, the 
accountant is naturally called upon to 
prepare tax returns. When a tax dispute 
is carried to court the case must of 
course be handled by an attorney. Be- 
tween these two extremes are such steps 
as discussions and conferences with field 
agents, review of agents’ reports, pre- 
paration of protests, review of letters 
from the bureau in Washington, attend- 
ing hearings before the bureau, prepar- 
ation of petitions to the Board of Tax Ap- 
peals, drafting and agreeing upon stipu- 
lations of facts with bureau representa- 
tives, negotiations and compromises with 
members of the technical staff, and con- 
ducting trials before the Board of Tax 
Appeals. Long-established rules of the 
Bureau of Internal Revenue permit 
qualified accountants to act as agents for 
taxpayers through all the steps within 
the bureau, and the rules of the Board 
of Tax Appeals have from the inception 
permitted certified public accountants, 
as well as members of the bar, to try 
cases before it. 

“There is such diversity in the nature 
of the facts and issues involved in differ- 
ent cases that it is impossible to lay down 
any rigid rule in these matters, but gen- 
erally speaking the further the conduct 
of a case progresses along the above 
route, the more advisable it becomes for 
the taxpayer to have the services of a 
lawyer. Some taxpayers have lawyers 
associated with their tax matters from 
the inception; others may choose to leave 
cases in the hands of accountants for 
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settlement until and unless it is deemed 
necessary to have recourse to the courts. 
The choice between these extremes of 
policy may depend not only on the 
amount involved in the case, but also 
upon the nature of the facts and issues. 
From the point of view of either profes- 
sion, the criterion is elementary. What- 
ever arrangements are in the best inter- 
ests of the clients will in the long run 
prove to be to the best interests of both 
professions. 

“From the facts and considerations 
outlined above, it will be apparent that 
while there are numerous important ac- 
tivities that fall properly within the 
province of only one of the respective 
professions and should not be undertaken 
by the other, there are also many im- 
portant activities in which the practices 
of the two professions necessarily over- 
lap and where they,must be ready and 
willing to consult and cooperate with 
each other in the best interests of their 
clients.” 


From a Statement Concerning Proposed 
Legislation Filed with a Subcommittee of 
the Senate Committee on the Judiciary by 
the American Institute of Accountants, 
June 3, 1941. 


(72 Journal of Accountancy, p. 45.) 

The statement urged that nothing be 
done to affect the right of certified public 
accountants to practice before the Board 
ot Tax Appeals and the Treasury Depart- 
ment. 


“Many taxpayers, as well as the Bur- 
eau of Internal Revenue, are accustomed 
to dealing with certified public account- 
ants in tax matters. The accounting pro- 
fession has acquired, over a period of 
some thirty years, a familiarity with 
federal tax procedure and a skill in han- 
dling tax problems which it would be 
economically wasteful to condemn to 
disuse. 

“(A) The determination of income 
and profits to be taxed is an accounting 
problem involving highly technical ques- 
tions, the solution of which requires 
specialized training in this field; such as, 
the careful distinction between capital 
and income; proper amortization of fixed 
assets, intangible assets, deferred charges; 
determination of proper methods of in- 
ventory valuation and costing sales; 
provision of reasonable and necessary 
reserves; allocation of income and charges 
to appropriate periods of time and to 
appropriate accounts; all of which in- 
volve innumerable details that can be 
fairly dealt with only by the application 
of professional accounting judgment and 
experience. 
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“(B) The regulations under the Inter- 
nal Revenue Law provide for the com- 
putation of taxable income in accordance 
with ‘approved standard methods of ac- 
counting.’ Thus, in a sense, sound ac- 
counting principles have become incor- 
porated in the law. 

“(C) A certified public accountant is 
required to be familiar with the tax laws 
and regulations in order to determine 
the tax liability of clients upon whose 
financial statements he is to express his 
professional opinion. Through his audit 
of the accounts of his client, the certified 
public accountant also necessarily be- 
comes familiar with the accounting meth- 
ods and procedures followed by the cli- 
ent and with the actual transactions of 
the year under review. In such audits 
many tax problems are discovered which 
might otherwise not come to light.* * * 

“(D) It must be freely admitted that 
many tax controversies involve ques- 
tions of law as well as of accounting, 
and this is, no doubt, the basis of the 
contention by some attorneys that no 
one other than an attorney should be 
permitted to represent taxpayers before 
the Treasury Department and the Board 
of Tax Appeals. But the question can- 
not be settled so simply in the best 
interests of the taxpayer and the gov- 
ernment. 

“Let us state categorically at this 
point that certified public accountants 
do not desire to practice law. Profes- 
sional accounting societies freely con- 
cede that their members should not 
comply with requests of their clients 
that they attempt to write corporate 
charters, contracts, partnership agree- 
ments, wills, trust. agreements, deeds, 
and corporation by-laws and minutes. 
These matters are preponderantly of a 
legal nature. Common sense and, if 
necessary, bitter experience, will teach 
the unwary practitioner of any profes- 
sion that it is unwise to venture beyond 
his own field of activity. 

“The difficulty in tax matters is caused 
by the inextricable intermingling of ele- 
ments of law and accounting, In the 
usual tax case, problems of accounting 
are predominant in the early stages. 
When the case reaches the stage of 
trial in court, it is obvious that ques- 
tions of law and legal procedure as- 
sume great importance and the services 
of an attorney are indispensable. Be- 
tween these two extremes there are 
numerous steps in negotiations between 
the taxpayer and the representatives of 
the Government. Because of the great 
diversity in the nature of the facts and 
issues involved in different cases, it is 
impracticable to lay down any rigid 
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rule as to whether a lawyer or an ac- 
countant should represent the taxpayer 
at each of the several stages of develop- 
ment of a case but, generally speaking, 
the further the conduct of the case pro- 
gresses toward trial in court, the more 
advisable it becomes for the taxpayer to 
have the advice of a lawyer.” 


‘rom the Report of the Committee on Un- 


authorized Practice of Law, American Bar 
Association, 1943. 


(Advance Program, p. 173.) 


“This committee has received many 
inquiries from various lawyers and bar 
officials all over the country as to 
whether or not some action should be 
taken with respect to the preparation of 
income tax returns for compensation 
by laymen for others and the solicitation 
and advertising of such business by lay- 
men, banks, and others. The commit- 
tee had many conferences and gave con- 
siderable study to this difficult prob- 
lem. It is regrettable that from the in- 
ception of the income tax laws the law- 
yers generally have not taken as much 
interest in this field of law practice as they 
might have, and consequently the public 
has grown accustomed to employ account- 
ants and other laymen. Furthermore, the 
Federal Government throughout the period 
has favored laymen giving aid to others in 
filling out income tax returns, and many 
laymen are enrolled and permitted by the 
Treasury Department to practice before it. 
In two cases it had been decided that such 
lay practice is not in itself unauthorized 
practice of law. (Merrick et al. v. Ameri- 
can Security & Trust Co., 107 F. (2d) 271 
(1939); and Groninger et al. v. Fletcher 
Trust Co., decided April 23, 1942, in the 
Supreme Court of Indiana.) On the other 
hand, in two cases accountants had been 
enjoined from soliciting claims for tax re- 
funds and conducting such proceedings. 
(Bump v. The District Court of Polk 
County, 5 N.W. (2d) 914 (No. 45639, 
Supreme Court of Iowa, 1942); Chicago 
Bar Association v. United Taxpayers, 312 
Ill. App. 243, 38 N.E. (2d) 349 (1941). 
Your committee issued an informative opin- 
ion on this subject, and recommended to the 
Association’s Committee on Public Rela- 
tions that it study the problem to see 
whether some plan could not be adopted 
whereby the public might be advised that 
the services of lawyers can and should be 
enlisted in this field of work, and also 
that by post-graduate course of instruction, 
lawyers generally should be given the op- 
portunity to gain more knowledge of the 
law of taxation and thus be more generally 
— to render public service in this 
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From the Address of J. Harry Covington, 
Former Chief Justice of the Supreme Court 
of the District of Columbia, before the 
American Institute of Accountants. 


(48 Journal of Accountancy, p. 418.) 


“I should like to make a primary obser- 
vation, however, on behalf of the lawyer, 
and that is that no thoroughly experienced 
lawyer ever undertakes to enter the laby- 
rinth of a complicated tax case without at 
the inception of it calling into association 
a competent certified public accountant, and 
no careful lawyer will undertake to prepare 
the tax returns of clients engaged in exten- 
sive business. The tax return itself always 
embodies statements to be deduced from a 
critical examination of the books of the 
corporation or of the individual. While 
some lawyers, in their vanity, may imagine 
themselves capable of performing that sort 
of service, the simple truth is that they are 

That sort of work is most emphatically 
an accountant’s matter.” 


From the Address of Mark Graves, Lawyer 

and New York State Commissioner of Fi- 

nance and Taxation, before the New York 

State Society of Certified Public Account- 

ants. 

(New. York Certified Public Accountant, 
January, 1938, p. 12) 

“Accountants have rendered in various 
ways valuable services and made notable 
contributions to tax administration, both 
in the Federal and state fields * * * 
Moreover, you aid and assist government 
when you prepare the taxpayer's returns 
after analyzing his accounts and present 
the data in such fashion that the audit. of 
the return is relatively simple and easy. 

oa ok * 

“TI doubt if you fully appreciate what 
a relief it is to the tax administrator to 
know that public accountants, men of 
your profession and society, are prepar- 
ing ordinarily the more important re- 
turns that come to us, because in the last 
analysis the tax administrator has to 
accept many things on faith. 

xk * * 

“The cost of administration to gov- 
ernment would be increased very per- 
ceptibly except for the contribution 
which accountants make in that direc- 
tion—first, in establishing appropriate 
sets of accounts; second, in making 
returns; third, in supplying the supple- 
mental information; fourth, in explain- 
ing the returns if called upon at confer- 
ences or informal or formal hearings. 

x * * 

“In fact, without proper accounting 
procedure, neither the taxpayer nor the 
government can determine the amount 
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of the taxpayer’s liability. Therefore, 
it was essential that your profession be 
brought into the field, essential both 
from the standpoint of the taxpayers on 
the one hand and the government officials 
on the other. 

* ok 

“It follows, of course, that, if you 
accountants are to develop accounting 
methods and establish systems of re- 
cording the financial and ‘other transac- 
tions of business enterprises so that tax 
returns may be made out, you must be 
familiar with the laws, the regulations, 
the rulings and the decisions under those 
statutes. Otherwise, you can’t know 
whether the accounting system which 
you have devised will enable your em- 
ployer to produce, when tax returns are 
due, the various items of required data. 
Your employer cannot be expected to 
hire a lawyer to tell him what kind of 
an accounting system he needs and 
what accounts should be kept and then 
come to you and say, ‘Here is a set of 
specifications that my lawyer has pre- 
pared as to what my accounting system 
should disclose. He needs you to go 
ahead and prepare that kind of account- 
ing system. There is a parallel in the 
case of an architect engaged to build a 
house. The architect is supposed to 
know all the zoning laws, all the build- 
ing restrictions and codes and what-not; 
he is expected to know whatever fea- 
tures of the building code in the locality 
apply to plumbing, heating, electric 
wiring and so on. A man who plans to 
build a house does not hire a lawyer to 
advise him what kind of plans and speci- 
fications the architect should prepare. 
x * * 

“Now it comes down to the question 
of making out returns. Obviously, the 
men who have devised the accounting 
system, who understand the meaning of 
accounting terms and accounts and 
what they should contain, are the natu- 
ral and logical men to make out tax 
returns. And having made out tax re- 
turns, if their clients receive letters 
(and I am sorry to say that we always 
write some letters), it is a perfectly 
natural and obvious thing for the ac- 
countant, who devised the accounting 
system and made out the return, to un- 
dertake to explain the items contained in 
the return. And I do not think that is 
practising law either. If in the explana- 
tion of them he says, ‘My understanding 
of this law or this regulation or this 
ruling or this decision is so-and-so,’ still 
I do not believe he is practising law, 
certainly not in any practical sense. 

* ek 
“So if I were to outline the field, if 
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were to undertake to set up a fence and 
draw a line, I would say the line should 
ordinarily be drawn at'the point where 
in a tax case you have gotten beyond 
the filing of the return and the explana- 
tion of it, the conference and the in- 
formal hearing, but you are coming 
down to the part where a record is 
going to be made which may be used as 
the basis of reviewing the decision in the 
courts of the state or nation. From the 
time that record starts to be made, I 
think the lawyer should be consulted, 
because he is the one who is to carry 
the matter through the courts and he 
should be present while that record is 
being made and have a large hand in 
shaping it.” 

rom an Address on “The Relation of At- 
torney and Accountant in Tax Cases,” by 
E. L. Hogsett, Lawyer, before the West 
Virginia Society of Certified Public Ac- 
countants, October 30, 1937. 

“As I have already said no lawyer 
ought to prepare returns for extensive 
businesses. ‘Tax laws are by their very 
nature and purpose definitely related to 
income and expense, receipts and dis- 
bursements, and the theories and prin- 
ciples affecting them, involving as they 
do depreciation, depletion and obsoles- 
cence which are not only measured in 
money but also in time’, and a thorough 
training and experience in accounting is 
imperative if returns involving these fac- 
tors are to be correct. And ‘when it 
comes to valuations of inventories; deter- 
mination of cost of goods sold; ascer- 
tainment of bad debts incurred during 
the year; amount of depreciation allow- 
able; depletion and obsolescence; and 
allocation of profits under the install- 
ment sales method of reporting income, 
a knowledge of the law itself without ac- 
counting experience is hardly sufficient 
for the attainment of correct’ results. 
But while the preparation of returns is 
essentially the accountants’ job, it not 
infrequently occurs that nice legal ques- 
tions arise and must be settled before a 
return can safely be filed. It is axiomatic 
in tax practice that you get no more 
than you ask, Failure to note -_ in the 
original return to claim all the law al- 
lows the taxpayer, has often worked to 
the taxpayer’s prejudice. When, there- 
fore, any legal question does or may 
arise, the competent and responsible ac- 
countant will call in the services of the 
lawyer.” 


From an Address by E. R. Bentley, Presi- 
dent of the Florida , Association, before 
the Florida Institute of Accountants, No- 
vember 18, 1938. 


“Certainly the lawyer is not equipped 
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and should not attempt to solve the 
mathematical problems involved, in set- 
ting up values to be reflected on the 
books and records, nor to develop 
proper financial facts necessary to pre- 
pare correct tax returns or make such 
returns, nor to hold preliminary con- 
ferences with administrative authorities 
or agencies involving the theory of ac- 
counting.” 


From an Address by Leo Brewer, Lawyer, 
on the Subject of “The Respective Fune- 
tions of Accountants and Lawyers,” at a 
Joint Meeting of Accountants and Lawyers 
at San Antonio, Texas, October 26, 1937. 


“As to each particular service or func- 
tion, the question should be: Who can 
more efficiently serve the client, the law- 
yer, or the accountant? By applying the 
test of benefit to the client, I am con- 
vinced that most of the field of taxation 
will fall within the realm of the ac- 
countant. The accountant is the one 
who is in the best position to prepare tax 
returns, including not only income tax, 
capital stock tax and franchise returns, 
but also inheritance tax and estate tax 
returns. This is especially true where 
the client has a regular accountant who 
is familiar with the client’s books and 
records. Indeed, most controversies be- 
tween the taxpayers and the tax-collect- 
ing authorities can best be handled by 
the accountant, because most such con- 
troversies involve accounting problems 
rather than legal problems. Where, 
however, a question of law is involved, 
the client should have a lawyer in addi- 
tion to an accountant.’ 


Article on the Unauthorized Prac- 
Ashley of the 


From an 
tice of Law, by Paul P. 
Seattle Bar. 


(16 A. B. A. Journal, p. 558.) 


“& * * ‘the practice of law’, ‘legal prac- 
tice’ and their equivalents are custom- 
arily defined so as to comprehend the 
whole field properly legal. They are not 
limited so as to include only those acts 
and functions which are exclusively legal. 

“It cannot be denied that many acts 
and functions proper to the lawyer’s 
office—and for the doing of which he is 
especially trained—are also proper to 
other offices. We cannot successfully 
demand that the realtor refuse to answer 
every question involving legal knowl- 
edge; that the insurance expert refrain 
from explaining the legal significance of 
an insurance trust. The accountant will 
continue to prepare tax returns, and ex- 
plain the law to his client. Corporations 
and natural persons not legally trained 
are doing, and apparently will continue 
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to do, many things properly done in a 
law office. 

“Tt would be tilting at a mill to seek 
to make exclusively ours those functions 
which though properly ours are enjoyed by 
us as tenants in common with others. Yet 
it seems that this overlapping of legitimate 
fields of endeavor is often ignored. Law- 
yers search for protective barriers without 
realizing that they may be attempting to 
inclose common ground. Definitions actu- 
ally used in efforts to stifle the unauthorized 
practice of law show this tendency.” 


From Addresses at the 1941 Meeting of the 

New Jersey Bar Association. 

(New Jersey State Bar Association Year 
Book, 141, pp. 143 et seq.) 


Henry B. Furnald: 


“As to tax matters also, close coopera- 
tion between attorneys and accountants 
is important. Admittedly, there are tax 
returns to be prepared which are so 
simple that their preparation is little 
more than a routine job of assembling a 
multitude of figures according to the 
rules of instructions. Actually, the great 
majority in number of tax returns to be 
filed involve no such material amount 
of tax as would justify extended con- 
sideration of detail either by the ac- 
countant or by the attorney. These we 
need not here consider, but we do have 
continually brought up for our consid- 
eration returns where amounts of tax in- 
volved or which may become involved 
are so great that careful consideration 
is essential. Under our involved tax 
laws and their complicated account- 
ing requirements, we never know when 
some apparently minor item may involve 
a major accounting or legal problem. 
* 

“When the accountant sees a serious 
legal question involved, he should get 
legal cooperation, but it is not practical 
or necessary to try to have an attorney 
go into every possible legal question that 
may be involved in every one of the 
thousands of items which enter into a 
tax return. That many tax problems are 
accounting rather than legal questions is 
evidenced by the fact that, after years of 
experience, the Treasury Department 
and the Board of Tax Appeals permit 
accountants to practice before them.” 


James J. Hastings: 


“Before the income tax was intro- 
duced, preparation of tax returns was a 
relatively simple process, requiring no 
specialized knowledge or training. With 
the advent of this form of taxation, how- 
ever, the ability of the professional ac- 
countant to analyze figures and set up 
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forms was recognized as helpful in pre- 
paring the returns required. 

“Determination of the amount of in- 
come subject to taxation is, primarily, 
an accounting problem. Its solution in- 
volves technical considerations such as 
a careful distinction between capital and 
income, proper amortization of fixed as- 
sets and deferred charges, determina- 
tion of approximate and reasonably con- 
sistent methods of inventory valuation, 
provision of necessary reserves, and al- 
location of income and charges to appro- 
priate periods of time. Such considera- 
tions involve innumerable difficulties 
that can be adequately resolved only 
through the application of professional 
accounting judgment combined with a 
familiarity with the pertinent tax law. 

“The accountant who has prepared a 
tax return is usually qualified to deal 
with many of the questions asked about 
it by tax authorities. Often, the govern- 
ment agents responsible for initial re- 
view of these forms are, themselves, ac- 
countants, * * * 

“When a tax case has proceeded be- 
yond the filing of the return and infor- 
mal hearings, and beyond conference 
with administrative officials, it ap- 
proaches the point where a record is 
made which may be used as the basis 
of reviewing decisions in the courts. In 
the preparation of this record, the law- 
ver must accept a prominent role. Obvi- 
ously, it is his responsibility to carry the 
issue through the courts.” 


Nathan Bilder: 


“In the great majority of cases, in the 
ordinary audit, legal questions rarely 
arise. Nevertheless, as soon as it should 
appear to the accountant engaged in the 
audit that a question of law may be in- 
volved, either in the interpretation to be 
put upon bookkeeping entries or any 
other accounting procedure which has 
been or is to be followed, the auditor 
should not rely upon the superficial 
training received by him in the study of 
commercial law, but for his own protec- 
tion, as well as that of the client, should 
insist that a lawyer qualified by experi- 
ence and training be consulted. * * * 

“The lawyer is not equipped and 
should not attempt to solve the mathe- 
matical problems involved in setting up 
information upon books and records, nor 
to develop proper financial facts neces- 
sary to prepare correct tax returns or 
make such returns. On the other hand. 
I believe he is probably more qualified 
to hold conferences which have for their 
purpose settlements of controversies, 
even with taxing or administrative au- 
torities. * * * 
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“The work of the lawyer and the work 
of the accountant are materially differ- 
ent, and in most cases it is not difficult 
to define the limits within which the 
activities of each should be confined. 
The professions are inter-dependent and 
the practitioners are mutually indispen- 
sable, one to the other. The primary 
obligation of each is to serve and protect 
the interests of the client.” 


From a Statement Made by Lionel P. Kris- 
teller, Chairman of the Insurance Law Sec- 
ition of the American Bar Association. 


(Proceedings of the Second Institute of 
Accounting, May 19, 20, 1939, p. 30, in 
Ohio State University Publication.) 


“Tax returns, among other items, re- 
quire disclosure of income and expense, 
receipts and disbursements, deprecia- 
tion, depletion and obsolescence. No 
lawyer, unless he is qualified by specific 
training can properly prepare these re- 
turns. He ought not to attempt the 
undertaking if the client is to be wisely 
represented and the return accurately 
compiled. In addition to these items, 
valuations of inventory, determination 
of costs of goods manufactured, pur- 
chased or sold, ascertainment of bad 
debts incurred and written off, and 
other items of a similar nature can- 
not be properly reported without the 
assistance of a trained and experienced 
accountant. While the compilation of 
these returns requires the services of an 
accountant, their preparation frequently 
involves legal questions which must be 
settled before the return can be safely 
filed. When legal questions arise in their 
preparation, the reputable accountant 
will insist upon consultation with a law- 
yer. 

From an Address by Seth T. Cole before 
Lawyers and Accountants at Bridgeport, 
November 8, 1940. 

(Reported in the Connecticut C. P. A. of 

December 19, 1940.) 


“Lawyers should not encroach upon 
the work of the accountants. They 
should not attempt to examine books of 
accounts or other corporate or business 
records pertinent thereto, or to give ex- 
pert opinions on financial statements 
prepared therefrom. They should not 
concern themselves with bookkeeping 
methods, cost finding, budgetary sys- 
tems, etc. Also they should not prepare 
tax returns, determine and apply prin- 
ciples of accounting or otherwise under- 
take to do the accountant’s job. On the 
other hand, accountants should not give 
advice regarding the validity of tax stat- 
utes or regulations promulgated pur- 
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suant thereto, or the effect thereof, in 
respect of matters outside of accounting 
procedure.” 


From an Address by Leonard M. Troub on 
the “Relationship between the Lawyer and 
the Accountant” before the Connecticut So- 
ciety of Certified Public Accountants. 


(64 Journal of Accountancy, p. 130.) 


“IT do not contend that the lawyer is 
not fully capable of interpreting the 
Federal income-tax laws and the regu- 
lations pertaining thereto, but I do say 
that, since the tax laws are by their 
very nature and purpose definitely re- 
lated to income and expenses, receipts 
and disbursements, and the _ theories 
and principles affecting them, involving 
as they do depreciation, depletion and 
obsolescence which are not only meas- 
ured in money but also in time, a thor- 
ough training and experience in ac- 
counting is imperative. When it comes 
to valuations of inventories; determina- 
tions of cost of goods sold; ascertain- 
ment of bad debts incurred during the 
year; amount of depreciation allowable, 
involving either the straight-line meth- 
od, declining-balance method, sinking- 
fund method, production method, frac- 
tional or weighted-years method; de- 
pletion and obsolescence; and allocation 
of profits under the installment-sales 
method of reportine income, knowledge 
of the law itself without accounting ex- 
perience is hardly sufficient for the at- 
tainment of correct solutions. When the 
question arises, therefore, whether the 
accountant should prepare the tax re- 
turns and discuss the points involved 
with the internal revenue agent or the 
income tax unit upon examination and 
review, the answer should be apparent.” 


From an Editorial on “Tax Returns and the 
Practice of Law.” 


(Journal of Accountancy, July, 1943.) 


“Actually it has become a generally 
accepted practice for certified public ac- 
countants to prepare income-tax returns 
of individuals, partnerships, and corpo- 
rations, and most lawyers recognize 
that this work is essentially an account- 
ing job, since it involves examination 
and analysis of the books and records 
of the taxpayer, and the setting forth of 
elements of income and expenses in their 
proper relationship. The accountant 
who in his capacity as auditor has al- 
ready examined and analyzed the books 
and records, and is familiar with the 
transactions of the business, is obviously 
well equipped to prepare the tax return. 
There have been arguments about the 
extent to which an accountant may 
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properly represent a taxpayer in a con- 
troversy with the government, but each 
argument seems to make it clearer that 
in this field accounting and law are so 
inextricably interwoven that no arbitrary 
line of demarcation will serve the best 
interests of the clients who are advised 
by both professions. In some cases 
questions of law predominate; in others, 
questions of accounting. It seems rea- 
sonable that the professional adviser 
more competent to deal with a given 
question should do so, with full coopera- 
tion between the two on all occasions. 
The admission of -both certified public 
accountants and attorneys to practice 
before the Treasury Department is 
weighty evidence of the need for both 
professions in tax practice. Any prac- 
titioner specifically authorized ‘by the 
Treasury to represent taxpayers before 
that body could hardly be charged with 
engaging in ‘unauthorized practice of 
the law’ in preparing a federal tax re- 
turn. 


OPINION OF 
MASSACHUSETTS SUPREME 
JUDICIAL COURT 


COMMONWEALTH OF MASSACHUSETTS 
Supreme Judicial Court 
Lowell Bar Association v. Birdie T. Loch 
& another. 
Middlesex. November 8, 1943—De- 
cember 8, 1943. 
Present: Field, C. J., Lummus, Qua, 
Cox, & Ronan, JJ. 
[ttorney at Law. Equity Pleading and Prac- 
tice, Injunction, Decree, Appeal. 
Case heard in the Superior Court by Mor- 
ton, 


OFFICIAL TEXT* 


LumMus, J. This is a petition in equity, 
under G L. (Ter. Ed.) c. 221, § 46B, inserted 
by St. 1935, c. 346, § 2, brought by an incor- 
porated association of members of the bar, to 
restrain the respondents, who are not mem- 
bers of the bar, from holding themselves out 
as authorized, entitled, competent, qualified 
and able to practice law, from engaging in 
the practice of law, and from giving legal 
advice in respect to liability to pay income 
taxes and the preparation and execution of 
income-tax returns. See also Steinberg v. 
McKay, 295 Mass. 139, 142; McMurdo v. 
Getter, 298 Mass. 363, 364. The petition 
was dismissed as to the respondent Koch, 
who was not served with-process. The At- 
torney General was permitted to intervene as 
an additional petitioner, under the section of 
the statute cited. From the decree allowing 





him to intervene, the remaining respondents 
Birdie T. Loeb and J. H. Friedman appealed. 
There is nothing in that appeal, and it is not 
argued. By interlocutory decree entered on 
March 4, 1943, those respondents were en- 
joined until the further order of the court 

“from in any form or manner advertising in 
the newspapers of this commonwealth the 
making of tax returns, from maintaining 
signs or placards in the windows of the 
premises at 260 Merrimack Street, Lowell, 
Massachusetts, and from in any manner prac- 
ticing law in this Commonwealth.” By. the 
final decree, entered on March 15, 1943, those 
respondents were “permanently enjoined and 
restrained from advertising a tax service in 
any form whatsoever, whether in newspapers, 
placards or signs displayed in their various 
offices, and from engaging in the making out 
of income-tax returns as a regular occupa- 
tion and other than the occasional drafting 
thereof and from engaging in the practice of 
the law in any of its aspects,” and were or- 
dered to pay costs. From each decree those 
respondents appealed. The case is here on a 
voluntary report of “all the material facts,” 
and a report of all the evidence under G. L. 
(Ter. Ed.) c. 214, § 24, and Rule 76 of the 
Superior Court (1932). 

In our consideration of the facts, we are 
not limited to those recited in the findings of 
the judge, even though he undertook to find 

“all the material facts.” All the evidence is 
before us, and all questions of law, fact. and 
discretion are open for our decision. From 
the evidence we can find facts not expressly 
found by the judge If convinced that he was 
plainly wrong, we can find facts contrary to 
his findings. Trade Mutual Liability Ins. Co. 
v. Peters, 291 Mass. 79, 83, 84. Culhane \ 
Foley, 305 Mass. 542, 543. Marshall v. 
Landau, 308 Mass. 239, 241, 242. Bernhardt 

Atlantic Finance Corp. 311 Mass. 183. Mc- 
Laughlin v. Old Colony Trust Co. 313 Mass. 
329, 330. 

The facts may be summarized as follows: 
One Louis G. Loeb, an attorney at law prac- 
ticing in Boston, the husband of the respond- 
ent Birdie T. Loeb, had an interest in a busi- 
ness of making out income-tax returns for 
wage earners which was carried on in 
Quincy in 1941, and was then discontinued. 
In the summer of 1942 he planned to estab- 
lish a similar business in a number of manu- 
facturing cities. Recent statutes had re- 
quired income-tax returns from many wage 
earners previously exempt, and the trend was 
toward a further extension of tax liability. 


U.S.C. Title 26, $51, originally enacted as 
Act of May 28, 1938, c. 289, §51 (52 U. S. 
Sts. at Large 476), and later amended by Act 


of “June 25, 1940, c. 419, Title I, § 7 (a) (54 
U. S. Sts. at Large, 519), Act of “ees 
20, 1941, c. 412, Title I, § 112 (a) (55 U. 


* Part of the text relating to technical legal procedure in Massachusetts is omitted. 
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Sts. at Large, 696), and Act of October 21, 
1942, c. 619, Title I §§ 131 (c) ), 136 (a) 
(56 U. S. Sts. at Large, 828, 836). For the 
Victory Tax, see Act of October 21, 1942, c. 
619, Title I, § 172 (56 U. S. Sts. at Large, 
884). 

To carry out his plan, he organized the un- 
incorporated American Tax Service, with 
headquarters in Boston which soon after es- 
tablishment were moved to his law office, and 
with branch offices in Lowell, Lawrence, and 
other manufacturing cities. He is the reai 
owner of the business, althougl he devotes 
little time to it. The respondent Birdie T. 
Loeb devotes all her time to the business, and 
ostensibly is the proprietor. The respondent 
Friedman is general manager, and has his 
office at the Boston headquarters. The re- 
spondent Koch was manager of the Lowell 
Sranch until succeeded by one Shea. ‘The 
yusiness has about one hundred employees 
luring the season for income-tax returns. 
None of them is a member of the bar. None 
of them appears to be an accountant, with the 
2xception of the respondent Friedman. 

The American Tax Service does not at- 
tempt to make out income-tax returns for 
corporations, partnerships, estates, fiduciaries, 
or businessmen conducting a business. Its 
patrons are exclusively persons whose income 
consists Wholly, or almost wholly, of salary 
or wages. It advertises extensively in news- 
papers and by signs in its windows. There 
is little modesty or restraint about its ad- 
vertising, which is designed to arrest atten- 
tion and to bring in a large volume of busi- 
ness. Its uniform prices are $2 for a state 
or federal return, and $3.75 for both returns. 
Its “maximum charge for all returns to any 

1e person” is advertised to be the latter sum. 

The legal principles underlying this case 
are now well established. The judicial de- 
partment of government, and no other, has 
power to license persons to practice law. 
Statutes may aid by providing machinery and 
criminal penalties, but may not extend the 
privilege of practicing law to persons not 
admitted to practice by the judicial depart- 
ment. Opinion of the Justices, 289 Mass. 607. 
Keenan, petitioner, 310 Mass. 166. Matter 
of Keenan, 313 Mass. 186, 196, 204, 205. 
Note, 144 Am. L. R. 150. As constituted at 
present, the Massachusetts bar is a_ unit. 
Each member may practice in any State court 
and in any branch of legal work, without re- 
gard to his special qué ilifications in one 
branch or his comparative lack of them in 
another. In England, the legal profession is 
divided, and lawyers may practice only in the 
branch of work for which they have been ad- 
mitted. Formerly a similar division existed 
in this Commonwealth. Washburn, Judicial 
History of Massachusetts, 189, 200, 201. 
S. J. C. Rules (1806) 2 Mass. 72, 105, S. J. C. 
Rules (1810) 6 Mass. 382. St. 1782, c. 9, § 4. 
Rev. Sts. (1836) c. 88, § 23. Pub. Sts. (1882) 

159,$: 37: GL. (Bee. Bd} -¢. ‘228-8: 37. 
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sociation, Inc. 


The justification for excluding from the prac- 
tice of law persons not admitted to the bar is 
to be found, not in the protection of the bar 
from competition, but in the protectior of 
the public from being advised and repre- 
sented in legal matters by incompetent and 
unreliable persons, over whom the judicial 
department could exercise little control Mat- 
ter of Shoe Manufacturers Protective > As- 
295 Mass. 369, 372. See also 
McMurdo v. Getter, 298 Mass. 363, 366. 

A member of the bar is held to a high 
standard of honor and of ethical conduct. He 
may not advertise for business or solicit em- 
ployment. AZatter of Cohen, 261 Mass. 484. 
Matter of Maclub of America, Inc. 295 Mass. 
45, 48. Matter of Thibodeau, 295 Mass. 374, 
376. Commonwealth v. Brown, 302 Mass. 523, 
appeal dismissed Brown v. Massachusetts, 308 
U. S. 504. But “a member of the bar is free 
to engage in commercial pursuits of an hon- 
orable character and to advertise and to ex- 
tend his purely mercantile business honestly 
and fairly by ordinary commercial methods.” 
Matter of Thibodeau, 295 Mass. 374, 376. See 
also Commonwealth vy. Ferris, 305 Mass. 233, 


The judicial department is necessarily the 
sole arbiter of what constitutes the practice 
Opinion of the Justices, 2389 Mass. 
607, 614. Matter of Shoe Manufacturers 
Protective Association, Inc. 295 Mass. 369, 
372. State v. Kirk, 133 Neb. 625. People v. 
Goodman, 366 Ill. 346, 349. Clark v. Austin, 
340 Mo. 467, 474, 475. Judd v. City Trust & 
Savings Bank, 133 Ohio St. 81, 85. It is not 
easy to define the practice of law. Since it 
undertakes to determine all controversies as 


e 4 
Ot law. 


to rights that may arise among men, the law 
pervades all human affairs. This has become 
increasingly evident in recent years. Statutes 


familiar to everyone have made almost every 
citizen feel the heavy hand of the law, help- 
ng him or hampering him, often adding to 
his financial burdens, and markedly increas- 
ing his dependence upon experts, especially 
in law and in accounting. 

The proposition cannot be maintained, that 
whenever, for compensation, one person gives 
to another advice that involves some element 
ot law, or performs for another some service 
that requires some knowledge of law, or 
drafts for another some document that has 
legal effect, he is practicing law. All these 
things are done in the usual course of the 
work of occupations that are universally rec- 
ognized as distinct from the practice of law. 
There is authority for the proposition that 
the drafting of documents, when merely in- 
cidental to the work of a distinct occupation, 
is not the practice of law, although the docu- 
ments have legal consequences. We cite the 
cases for that principle, and not to approve 
the application of that principle to the par- 
ticular facts of the cases cited. Merrick v. 
American Security & Trust Co. 107 Fed. 
(2d) 271. People v. Title Guarantee & Trust 
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Co. 227 N. Y. 366. People v. Title Guarantee 
& Trust Co. 191 App. Div. 165, affirmed 230 
N. Y. 578. Gustafson v. V. C. Taylor & 
Sons, Inc. 138 Ohio St. 392. In re Unau- 
thorised Practice of Law, 58 Ohio App. 79. 
State v. Rice, 236 Wis. 38, 56. Childs v. 
Smeltser, 315 Penn. St. 9. State v. Childe, 139 
Neb. 91. Grand Rapids Bar Association Vv. 
Denkema, 290 Mich. 56. Cowern v. Nelson, 
207 Minn. 642. Cain v. oe National 
Bank & Trust Co. 66 N. D. 746. 16 Am. 
Bar Assn. Journal (1930) 558. Compare 
People v. Lawyers Title Corp. 282 N. Y. 
513. 

For example, an architect cannot advise 
a land-owner properly, or plan for him in- 
telligently, without an adequate knowledge 
of the building laws and regulations. In 
practice, an architect prepares the building 
contract, and drafts the specifications that 
accompany it and determine to a great ex- 
tent the rights and liabilities of the land- 
owner. An insurance agent or broker, in 
order to be of service, must know the legal 
effect of different forms of policies and of 
various provisions in them. Often he is 
the agent of the insured. (Commonwealth 
Mutual Fire Ins. Co. v. William Knabe & 
Co. Manuf. Co. 171 Mass. 265; Ritson v. 
Atlas Assurance Co. Ltd. 279 Mass. 385, 392; 
Fireman's Fund Ins. Co. v. Shapiro, 286 
Mass. 577, 581), and as such drafts riders, 
to be attached to a policy, which have im- 
portant legal effect. An appraiser or valuer 
of property, real or personal, must be ac- 
quainted with the principles of value that 
find acceptance in the courts. Bonbright, 
Valuation of Property (1937). An auc- 
tioneer or broker often drafts sale notes, 
receipts, and memoranda for his employer 
which may affect his legal rights. Remick 

Sandford, 118 Mass. 102. White v. Dahl- 
pe Manuf. Co. 179 Mass. 427. Kelly v. 
Holbrook, 191 Mass. 565. Cohen v. Jackson, 
210 Mass. 328. Hobart v. Lubarsky, 215 Mass. 
528. Record v. Littlefield, 218 Mass. 483, 485. 
Avondale Mills v. Benchley Brothers, Inc. 244 
Mass. 153, 159. Evans, Coleman & Evans, Lid. 
v. Pistorino, 245 Mass. 94. Reports of Am. 
Bar Assn. Vol. 67 (1942) 218, 224. A so 
called customhouse broker (U. S. C. Title 
19, § 1641) commonly prepares for the im- 
porter documents that have important legal 


1 Somerset Potters Works v. Minot, 10 Cush. 592 
Stanwood, 166 Mass. 379. Very v, Clarke, 177 Mass. 52. 


effect, and to do so requires considerable 
knowledge of the law of customs duties. 
People v. State Tax Commission, 282 N. Y. 
407. State v. William J. Oberle, Inc. 140 
So. 239. 

The work of an accountant necessarily brings 
him into touch with rules of law which he 
must understand if his computations and con- 
clusions are to stand the test of possible 
litigation. He must know the nature and 
general legal effect of negotiable instruments, 
patent rights, corporate stock and bonds of 
different kinds, insurance policies, and other 
contracts. He must appreciate the distinc- 
tion between buying goods, and taking them 
as bailee, agent, broker, or factor. He could 
hardly prepare a correct account for a part- 
nership without a working knowledge of the 
main principles of the law of partnership. 
In preparing an account for a trust estate, 
he must understand the difference between 
principal and income, and the rules of law 
governing the allocation of receipts and ex- 
penses to the one or the other.2 Income 
taxes have produced a flood of judicial de- 
cisions and departmental rulings with which 
he must have adequate acquaintance, even 
though he merely works with figures and 
does not draft tax returns. A shahrp line can- 
not be drawn between the field of the lawyer 
and that of the accountant. Some matters 
lie in a penumbra. But any service that lies 
wholly within the practice of law cannot 
lawfully be performed by an accountant or 
any other person not a member of the bar. 

Plainly the commencement and prosecu- 
tion for another of legal proceedings in 
court, and the advocacy for another of a 
cause before a court, in cases relating to 
taxes as in other cases, are reserved exclu- 
sively for members of the bar.3 Doubtless the 
examination of statutes, judicial decisions, 
and departmental rulings, for the purpose 
of advising upon a question of law relative 
to taxation, and the rendering to a client of 
an opinion thereon, are likewise part of the 
practice of law in which only members of 
the bar may engage. Rosenthal v. Shepard 
Broadcasting Service, Inc. 299 Mass. 286, 
289, 290. In re Petition of the Grievance 
Committee of the Bar of New Haven County 
v. Payne, 128 Conn. 325. Crawford v. Mc- 
Connell, 173 Okla. 520. Mandelbaum v. Gil- 


Whitcomb v. Converse, 119 Mass. 38. Clarke v. 
Moore v. Rawson, 185 Mass. 264; S. C. 199 Mass. 


493. Rosenberg v. Schraer, 200 Mass. 218. Hutchins v. Page, 204 Mass. 284. Magullion v. Magee, 241 
Mass. 360. Rutan vy. Coolidge, 241 Mass. 584. Briyham vy. Bicknell, 247 Mass. 412. Shelley v. Smith, 271 
Mass. 106. Shapiro v. Budish, 275 Mass. 120. Shulkin v. Shulkin, 301 Mass. 184. Silversmith v. Sydeman, 


305 - iss. 65. Boyer v. Bowles, 310 Mass. 134. 


2 New England Trust Co. v. Eaton, 140 Mass. 


532. Gray v. Hemenway, 212 Mass. 239. Talbot v. 


Milliken. 221 Mass. 367. Cogswell v. Weston, 228 Mass. 219. Creed v. McAleer, 275 Mass. 353. Chase v. 
Union National Bank of Lowell, 275 Mass. 503. Mahoney v. Kearins, 282 Mass. 130, 138. Old Colony 
Trust Co. v. Comstock, 290 Mass. 377. Harvard Trust Co. v. Duke, 304 Mass. 414. Springfield Safe 
Deposit & Trust Co. v. Wade, 305 Mass. 36. McKechnie v. Springfield, 311 Mass. 406. Union Trust Co. 


of Springfield v. Dexter, 311 Mass. 737. 


3 An exception may exist in ‘‘small claims” procedure in District Courts. G. L. (Ter. Ed.) c. 218, 
§ 21. Rule 12 for Small Claim Procedure, District Courts (1940) and Municipal Court of the City of 
Boston (1940). McLaughlin v. ee a of the Roxbury District of Boston, 308 Mass. 397. 
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bert & Barker Manuf. Co. 160 Misc. (N. Y.) 
Application of New York County Law- 
yers’ Association, 43 N. Y. Sup. (2d) 479. 
Compare Elfenbein v. Luckenbach Terminals, 
Inc. VAL No J. LL. 67. 

When we pass beyond those propositions 
we enter debatable ground. The present case 
does not require us to delimit either the 
practice of law in tax matters or the right of 
persons not admitted to the bar to engage 
for compensation in the business of assist- 
ing others in such matters. It would be un- 
wise, and perhaps unfair to future litigants, 
to enunciate at this time broad principles 
not necessary to the decision of the case 
before us. 

Specifically, we do not deal at this time 
with the validity of Rule 1 of the Massa- 
chusetts Appellate Tax Board which pur- 
ports to give to a certified public account- 
ant the right to practice before that tri- 
bunal, or with the question whether a person 
not a member of the bar may be allowed 
to practice before any administrative tri- 
bunal in this Commonwealth. If such prac- 
tice by one not a member of the bar is the 
practice of law, no rule of such a tribunal 
can legalize it. The statutes of this Com- 
monwealth give to a certified public account- 
ant no right not possessed by other account- 


656. 


ants and other persons generally, except the 
right to style himself “certified public ac- 
countant.” G. L. (Ter. Ed.) c. 112, §§ 87D, 


87E. Whether practice before an adminis- 
trative tribunal in tax matters is the prac- 
tice of law has been the subject of decisions 
elsewhere that appear to be in some conflict.4 

Neither do we consider at this time whether 
the permission granted to certified public ac- 
countants and other persons not members 
of the bar to practice in tax matters by the 
rules> of the United States Treasury De- 
partment and of the administrative tribunal 
(Helvering v. Rankin, 295 U. S. 123, 131; 


4 That it is, see the following: Bump v. District Court of Polk County, —— 
914; Chicago Bar Association v. United Taxpayers of America, 312 Ill. App. 243. 


. 


Higgins v. Commissioner of Internal Rev- 
enue, 312 U. S. 212) now called the Tax 
Court of the United States, can have the 
effect of granting by implication to holders 
of “Treasury enrolment cards” a right to 
perform in this Commonwealth services in 
connection with federal taxes which in their 
nature are comprised in the practice of law. 
It may deserve consideration whether the 
rules of a federal administrative tribunal 
can legalize acts done in the states in matters 
not actually before the tribunal, though of a 
class that _— eventually come before it. 
— of Lyon, 301 Mass. 30, 34-36. De Pass 

. B. Harris Wool Co. 346 Mo. 1038. 

Moreover, we do not decide at this time 
whether considering, or advising upon, ques- 
tions of law only so far as they are incidental 
to the preparation for another of an income- 
tax return may constitute the practice of 
law where the return is,more complicated 
than were those in the case before us, and 
the questions of law as well as of account- 
ing are correspondingly more difficult and 
important.® 

Confining our decision to the case at bar, 
we find the respondents engaged in the busi- 
ness of making out income-tax returns of the 
least difficult kind. The blank forms fur- 
nished by the tax officials for that class of 
returns are made simple, and are accom- 
panied by plain printed instructions. The 
forms may appear formidable to persons un- 
used to mental concentration and to clerical 
exactness, but they can readily be filled out 
by any intelligent taxpayer whose income 
is derived wholly or almost whoily from 
salary or wages and who has the patience 
to study the instructions. 

We are aware that there has been said to 
be no difference in principle between the 
drafting of simple instruments and the draft- 
ing of complex ones. People v. Lawyers Title 
Corp. 282 N. Y. 513, 521. Paul v. Stanley, 


owa 5, N. W. (2d) 
Matter of New York 





County Lawyers Association v. Dawkins, 262 App. Div. (N. Y.) 56; Note, 111 Am. L. R. 32, 36. That 
ractice before administrative tribunals in other than tax matters is the practice of law, see the following: 


Pe -ople V. Goodman, 366 Ill. 346; 111 Am. L. 
U. S. 728; Clark v. Austin, 
Saigles Bureau, Inc. 40 Pa. D. & C. 413, 
Reports of Am. Bar Assn. Vol. 66 (1941) 272, 
Tending to the contrary are the following: 
271, 278; Groninger v. Fletcher Trust Co. —— Ind. 
App. Div. (N. Y.) 861; 
See also Liberty Mutual Ins. Co. v. 


340° Mo. 467; Shortz v. 
423; State v. Wells, 191 S. 
436; Vol. 
Merrick v. aa Security & Trust Co. 107 Fed. (2d) 





R. 1 and note; certiorari denied, Goodman v. IIlinots, 302 
Farrell, 327 Penn. St. 81; 


Blair v. Motor Carriers 
C. 468; State v. Childe, 139 Neb. 91. 
65 (1940) 209. 


E. (2d) 140; Tanenbaum v. Higgins, 190 


Reports of N. Y. State Bar Assn, Vol. 65 (1942) 141, 163. 
Jones, 344 Mo. 932. 


5 Treasury Circular 230, as revised to October 23, 1941, allowing practice before the Treasury Depart- 


ment by enrolled attorneys and certified public accountants, 
Rule 2 of the Tax Court of the United States, which provides for the admission to practice 


Tax Appeals. 


Rule 2 of the former United States Board of 


after examination of citizens, without restriction to members of the bar or certified rye accountants. 


U.S. C. Title: 26, 
Sts. -at Large, 957). 
Appeals, 270 U. S. 117, and Crane-Johnson Co. v. 
744. See also Journal of Accountancy, Vol. 


6 On this question see the following: 


missioner of Internal Revenue, 122 Fed. (2d) 843, 848; Groninger v. Fletcher Trust Co. 





Merrick v. American Security & Trust Co. 107 
B, ump v. District Court of Polk County, Iowa, 
Inc. 40 Pa. D. & C. 413, 





Vol. 68 (1943) 173]; 
Accountancy, Vol. 66 (1938) 154; N. 


for Dec. 1940. 
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[Adv ance Program, 


§ 1100, as amended by Act of October 21, 
Such rules were recognized % valid in Goldsmith v. United States Board o 
Commissioner 
64 (1937) 127, 1%, Vol. 


Humphreys v. 





1942, c. 619, Title V, § 504 (b) (56 v;. = 
of Internal Revenue, 105 Fed. (2¢ ) 740 
72 (1941) 45; Vol. 74 (1942) 470. 


Commissioner of Internal Revenue, 88 Fed. (2d) 
ed. (2d) 271, 278; Girard Investment Ce. AY Com- 
n ; 
Motors Carriers Service Bureau, 








lair v. 





420, 430; Am. Bar i. Reports, Vol. 63 (1938) 325; Vol. 64 (1939) 269; 
State Bar Assn. Year Book (1941) 143; Journal of 
ps Sak Pol Public Accountant, Vol. 8 (1938) 12; Conn: C. P. A. 
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1068 Wash. 371, 377, 378. But though the 
difference is one of degree, it may neverthe- 
less be real. Jrwin v. Gavit, 268 U. S. 161, 
168. Rideout v. Knox, 148 Mass. 368, 372, 
Smith vy. American Linen Co. 172 Mass. 227, 
229. There are instruments that no one but 
a well trained lawyer should ever undertake 
to draw. But there are others, common in 
the commercial world, and fraught with sub- 
stantial legal consequences, that lawyers sel- 
dom are employed to draw, and that in the 
course of recognized occupations other than 
the practice of law are often drawn by lay- 
men for other laymen, as has already been 
shown. The actual practices of the com- 
munity have an important bearing on the 
scope of the practice of law. People v. 
Alfani, 227 N. Y. 334, 339. People v. Title 
Guarantee & Trust Co. 227 N. Y. 366, 377, 
379. 

We think that the preparation of the in- 
come-tax returns in question, though it had to 
be done with some consideration of the law, 
did not lie wholly within the field of the 
practice of law. See Shorts v. Farrell, 327 
Penn. St. 81, 92: Blair v. Motor Carriers 
Service Bureau, Inc. 40 Pa. D. & C. 413, 
422, 429, 430: Gustafson v. V. C. Taylor & 
Sons, Inc. 138 Ohio St. 392; Crawford v. 
WeConnell, 173 Okla. 520, 523; In re East- 
ern Idaho. Loan & Trust Co: 49 Idaho, 280: 
73 Am. L. R. 1323: In re Matthews 58 Idaho, 
772: 111 Am. L. R. 13, and note at page 29; 
Note, 125 Am L. R. 1174, et seq. The final 
decree should not have enjoined the respond- 
ents from preparing such returns. 

But though the permanent injunction which 
was granted was too broad, a final decree 
for the petitioners was required by facts that 
remain to be stated. For the small fee 
charged, which was advertised as “the most 
any one taxpayer pays us,” patrons were 
promised “counsel in handling income-tax 
matters should a develop after the official 
audit by the U. S. Tax Department during 
the year.” The legal counsel” was adver- 
tised to be Louis G. Loeb. Patrons were 


promised that “we stay with your taxes.” 
Signs in the windows stated, “We take care 
of all correspondence and all interviews with 
the tax department. ATS stays with your 
taxes. Its services are available to you 
throughout the year.” 

We think that what was promised patrons 
was not the recommendation or the payment 
of a lawyer who would serve them in the 
direct and usual relation of attorney and 
client, as in Matter of Thibodeau, 295 Mass. 
374, 378. What the respondents advertised 
and undertook to do was to sell the legal 
services of a lawyer who was to act for the 
American Tax Service. That was unlawful 
under Matter of Maclub of America, Inc. 
295 Mass. 45, and Matter of Shoe Manufac- 
turers Protective Association, Inc. 295 Mass. 
369, whether done by an attorney or by a lay- 
man. Although Louis G. Loeb was the un- 
disclosed principal, the respondent Birdie T. 
Loeb as the ostensible proprietor bound her- 
self by contract to sell legal services. Groce 
v. First National Stores Inc. 268 Mass. 210, 
213, 214. Norfolk County Trust Co. v. Green, 
304 Mass. 406, 409. The respondent Fried- 
man assisted her in that violation of law. 

The respondents testified that after an 
interlocutory hearing on February 24, 1943, 
they decided not to perform their contracts 
to turnish legal services. But we do not find 
that there was a genuine and permanent 
change of policy. Their decision was never 
made known to patrons. Their testimony 
does not require the denial of injunctive 
relief. Compare Matter of Thibodeau, 295 
Mass. 374, 376; Rosenthal v. Shepard Broad- 
casting Service, Inc. 299 Mass. 286, 290, 291. 

H. W. Cole, (C. W. O’Brien with him,) 
for the respondents. 

R. B. Walsh, (A. Z. LeMoine, Assistant 
Attorney General, with him,) for the peti- 
tioners 

R. G. Dodge & E. H. Sullivan; R. B. 
Heavens; and R. S. Woodbury, by leave 
of court, submitted briefs as amici curiae. 
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Review of Important Federal ‘Tax 
Decisions of 1943 


By SAMUEL JoycE SHERMAN, C.P.A. 


HE swelling volume of tax liti- 

gation is causing serious con- 
cern in judicial and administrative 
circles. For the year 1920, a lead- 
ing tax service listed only 300 tax 
decisions. Today there are approx- 
imately 25,000 court and Board de- 
cisions, hundreds of pages of regu- 
lations interpreting each Revenue 
Act, and over 6,000 Treasury rul- 
ings. In an address before the 
Federal Bar Association on January 
21, 1943, the Hon. Samuel O. Clark, 
Jr., Assistant Attorney General of 
the U. S., stated: 

“* * * approximately one out of 
every seven civil cases considered 
by the Supreme Court presents a 
federal tax question. Approxi- 
mately one out of every five civil 
cases argued and decided in the 
Circuit Courts of Appeal is a fed- 
eral tax case handled by the Tax 
Division (of the Department of 
Justice). And some federal courts 
have a much larger concentration 
of these cases. For the fiscal year 
1942, this litigation constituted 
39% of the total civil cases in the 
First Circuit, 35% in the Second 
Circuit, and no less than 47% in 
the Third Circuit. On the aver- 
age, a total of approximately 
6,000 cases is handled by our office 
ach year. This very volume sup- 
ports the witticism of my as- 
sociate, Thurman Arnold, who 
wrote that the motto of some tax- 
payers “Taxation without lit- 
igation is tyranny’.”’ 

The tide of tax litigation is run- 
ning stronger than ever. In one of 
the last decisions® rendered during 
December 1943 term of the Supreme 
Court, the High Court earnestly ad- 


1S: 


monished the eleven Circuit Courts 
of Appeal to apply the brakes and 
limit their review of tax cases to those 
involving only questions of law. Said 
the Court, per Mr. Justice Jackson: 

“ * * * After thirty years of 
income tax history the volume of 
tax litigation necessary merely 
for statutory interpretation would 
seem due to subside. That it 
shows no sign of diminution sug- 
gests that many decisions have 
no value as precedents because 
they determine only fact ques- 
tions peculiar to particular cases 
.. . Increase of potential tax liti- 
gation due to more taxpayers and 
higher rates lends new importance 
to observance of statutory limita- 
tions on review of tax decisions.” 
During the calender year 1943, a 

total of 1262 tax cases were decided 
by the various courts of original 
and appellate jurisdiction: 21 by the 
Supreme Court, 286 by the Circuit 
Courts of Appeal, 17 by the Court of 
Claims, 124 by the District Courts, 
and 814 by the Tax Court (the latter 
comprising 274 published decisions 
and 540 memorandum decisions). 
There are 450 pending tax cases on the 
dockets of the Circuit Courts of Ap- 
peal. New tax cases are being born 
much more rapidly than old cases are 
being disposed of. Between January 
Ist and November 26th, 1943, 3,025 
new petitions for review were filed 
with the Tax Court. 

The 1943 bumper crop of tax de- 
cisions subjects the reviewer to the 
embarrassment of riches and ren- 
ders the task of selecting the leading 
decisions all the more difficult. 
After careful searching of the case 
books, and not without some trepi- 


® Dobson et al v. Com’r. —— S. Ct. —— (Dec. 20, 1943) discussed infra. 


1944 








The New York Certified Public Accountant 


dation, does your reviewer present 
the cases discussed below as among 
the important federal tax decisions 
rendered in 1943. 


Finality of Tax Court Decisions and 

“Tax Benefit” Rule 

The outstanding and most impor- 
tant decision of the 1943 repertory 
of tax decisions, in the opinion of 
your reviewer, was rendered by the 
Supreme Court, December 20, 1943, 
in Dobson et al. v. Com’r® Mr. Justice 
Jackson delivered a learned, care- 
fully annotated and impressive opin- 
ion, which was adopted by the High 
Court without dissent. The impor- 
tance of the decision does not lie in 
the settlement of the substantive 
principle of tax law precipitated by 
the facts of the case, namely, the 
“tax benefit” theory. Indeed, the 
Supreme Court avoided the issue, 
expressly declaring “We are not adopt- 
ing any rule of tax benefits”. The de- 
cision derives its significance from 
the Court’s pronouncement on “a 
question not raised by either coun- 
sel” as to the scope of the review- 
ing function of the circuit courts of 
appeal and the finality to be attrib- 
uted to decisions of The Tax Court. 
What the High Court said in this 
regard is substantially this: The ap- 
pellate courts should limit their re- 
view of Tax Court decisions to 
“questions of law” and should not 
substitute their judgment for that 
of The Tax Court on “questions of 
fact”. Now, there is nothing star- 
tling or revolutionary about this 
principle. The limitation, that Tax 
Court decisions may be modified or 
reversed on appeal only “if not in 
accordance with the law”, has been 
a part of our organic income tax law 
for the past seventeen years. How- 
ever, in the field of Federal tax liti- 
gation, this rule of appellate review 


has been honored more in the breach 
than in the actual observance there- 
of. As Mr. Justice Jackson de- 
clared, after an exhaustive review 
of the progressively increasing vol- 
ume of tax cases without any visible 
sign of diminution, “conflicts are 
multiplied by treating as questions 
of law what really are disputes over 
proper accounting’. The Dobson 
case was used by the Supreme 
Court as a sounding board to ad- 
monish the Federal appellate trib- 
unals that they must call a halt to 
this practice of reviewing “fact” 
cases. Speaking for a unanimous 
Court, Mr. Justice Jackson fixed the 
following boundaries for the appel- 
late review of Tax Court Decisions: 


“& * * ql] that we have said of the 
finality of administrative determi- 
nation in other fields is applicable to 
determinations of The Tax Court. 
Its decision, of course, must have 
‘warrant in the record’ and a 
reasonable basis in the law. But 
‘the judicial function is exhausted 
when there is found to be a ra- 
tional basis for the conclusions 
approved by the administrative 
body’. 

kok * Ok x 

Whatever latitude exists in re- 
solving questions such as those of 
proper accounting, treating a ser- 
ies of transactions as one for tax 
purposes, or treating apparently 
separate ones as single in their 
tax consequences, exists in The 
Tax Court and not in the regu- 
lar courts; when the court cannot 
separate the elements of a decision 
so as to identify a clear-cut mistake 
of law, the decision of The Tax 
Court must stand. 

* ok * *K x 


Where no statute or regulation 
controls, the Tax Court’s selection 


~ ®—— S. Ct. —— (Dee. 20, 1943), reversing 133 F. (2d) 732 (C.C.A. 8, 1943) which 
reversed John V. Dobson, 46 B.T.A. 770, Estate of James N. Collins, 46 B.T.A. 765, and 
E. W. Dobson, B.T.A. Memo Decision, Mar. 30, 1942, and aff'd H. J. Hardwick, B.T.A. 


Memo Decision, Mar. 30, 1942. 


® Rev. Act of 1926, Section 1003 (b), now Section 1141 (c) of Internal Revenue Code. 
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of the course to follow is no more 
reviewable than any other question 
of fact.” (italics supplied ) 


If the rule of the Dobson case is 
scrupulously observed, and signs 
are already appearing that the cir- 
cuit courts of appeal are deferring 
to the Supreme Court’s admonition 
in that case,© it means that The 
Tax Court will be the final court of 
recourse for the great mass of tax- 
payers who seek review of the Com- 
missioner’s determinations, espe- 
cially where the case involves ques- 
tions of fact, mixed questions of 
law and fact that are inseparable, 
and questions of “proper tax ac- 
counting”. In plain parlance, it 
means that, in most cases, the tax- 
payer will have to convince The Tax 
Court of the merits of his case and 
not count too heavily on securing a 
reversal of an unfavorable Tax 
Court decision through the avenues 
of appeal. 

Four taxpayers were involved in 
the Dobson series of cases, with slight- 
ly variant facts. The case of one 
(James N. Collins) will suffice to illus- 
trate the common situation: In 1929, 
he paid approximately $93,000 for 
certain bank stock, which he sold in 
1930 and 1931 for $23,000, there- 
by sustaining losses aggregating 
$70,000. He deducted the losses on 
his 1930 and 1931 tax returns, but 
these deductions were without any 
“tax benefit” to him, since his re- 
turns for those years would have 
disclosed net losses, even if the 
losses on the stock sales had not 
been claimed. In 1937, the taxpayer 
filed suit against the bank’s affiliate, 
asking for rescission of the entire 
transaction on the ground that the 
stock had been sold to him illegally 
and fraudulently. The suit was set- 
tled in 1939 and the taxpayer re- 
ceived about $45,000 net, after de- 





® Wasserman v. Com’r. (C.C.A. 1, Jan. 


7, 1944), —— F. 


ducting litigation éxpenses. Since 
he had lost $70,000 in the first place, 
the partial recovery of $45,000 did 
not fully indemnify the taxpayer 
and, as The Tax Court observed 
“regarding the series of transactions 
as a whole, it is apparent that no 
gain was actually realized by the 
taxpayer”. Upon these facts, The 
Tax Court ruled in favor of the 
taxpayer, holding that the 1939 re- 
covery must be treated as a return 
of capital rather than taxable in- 
come, since the taxpayer had not 
derived any tax benefit from the 
stock loss deductions claimed in 
1930 and 1931. 


Upon appeal, the Eighth Circuit 
Court concluded that the “tax bene- 
fit theory” applied by The Tax 
Court was “an injection into the 
law of an equitable principle, found 
neither in the statutes nor in the 
regulations”. In _ reversing The 
Tax Court’s decision, the Circuit 
Court held, as a matter of law, that 
the 1939 recovery was neither a 
return of capital nor a capital gain 
but was taxable as ordinary income 
in the year. received. The Circuit 
Court further stated that The Tax 
Court’s decision “evaded or ig- 
nored” the statute of limitations, the 
Treasury regulation that “expenses, 
liabilities or deficit of one year can- 
not be used to reduce the income 
of a subsequent year”, and that the 
recognition of a capital loss presup- 
poses some event of “realization” 
which closes the transaction for 
good. 

The Supreme Court rejected the 
reasoning of the Circuit Court be- 
low. It declared that The Tax 
Court went back to prior years, as 
it had a statutory right to do,® “only 
to determine the nature of the re- 
covery, whether return of capital or 
income”, and not for the purpose of 


(2d) ——, aff’g 46 B.T.A. 


1129; Denholm & McKay Realty Co. v. Com’r. (C.C.A. 1, Jan. 7, 1944), —— F. (2d) —, 
reversing B.T.A. Memo Decision, Aug. 19, 1942. 
® Rev. Act of 1928, Section 272 (g) ; now Section 272 (g) of Internal Revenue Code. 


1944 


205 








The New York Certified Public Accountant 


revising liability for earlier years 
closed by the statute of limitations 
or reopening closed transactions. In 
this aspect of the case, the contro- 
versy, therefore, did not involve any 
“question of law” but “only a ques- 
tion of proper tax accounting”. 
Finally, in upholding The Tax 
Court’s decision without necessari- 
ly sanctioning the “tax benefit” rule 
which it applied, the Supreme Court 
stated : 

“We are not adopting any rule of 
tax benefits. We only hold that no 
statute or regulation having the 
force of one and no principle of 
law compels The Tax Court to 
find taxable income in a transac- 
tion where as a matter of fact it 
found no economic gain and no use 
of the transaction to gain tax bene- 
fit. The error of the court below 
consisted of treating as a rule of 
law what we think is only a ques- 
tion of proper tax accounting”. 
(italics supplied) 


The last word has not been ut- 
tered regarding the full import of 
the Dobson decision. In many quar- 
ters, the decision has been hailed as an 
implied, if not express, approval by the 
Supreme Court of the “tax benefit” 
rule. What is “a question of proper 
tax accounting” is itself a question 
that will provoke a goodly quota of 
litigation. 


Basis of Property for Depreciation 

Purposes 

After a series of conflicting de- 
cisions,® the Supreme Court, in 
Virginian Hotel Corporation of Lynch- 
burg v. Helvering,® held that, for the 
purpose of computing future depre- 
ciation allowance, the basis of prop- 
erty must be reduced by the excessive 
depreciation claimed in prior years 


and not disallowed by the Treasury, 
notwithstanding the fact that the 
excessive depreciation deduction in the 
earlier years did not offset taxable 
income and hence resulted in no tar 
benefit to the taxpayer. The Court 
divided 5-to-4 on the issue, with 
two vigorous dissenting opinions 
delivered by Chief Justice Stone and 
Mr. Justice Jackson. 

The decision turned on the mean- 
ing of the word “allowed” as used 
in Code Section 113 (b) (1) (B) 
which provides that the basis of 
depreciable property must be re- 
duced by the amount of depreciation 
“allowed (but not less than the 
amount allowable)”. In the major- 
ity view, a depreciation deduction is 
“allowed” if the deduction is claimed 
on the tax return and is not chal- 
lenged by the Commissioner. The 
dissenting opinions severely critic- 
ised the decision as inequitable in that 
it penalized a taxpayer for innocent 
error from which he derived no tax 
advantage and as inconsistent in that it 
permitted the Commissioner to knock 
down the depreciation rate without 
adjusting the basis of the property 
“consistently with the corrected de- 
preciation rates.’ The taxpayer's 
petition for rehearing in the Virginian 
Hotel Corporation case was denied by 
the Supreme Court, October 11, 1943. 

In Detroit Edison Co. v. Com’r,® 
the taxpayer, a public utility com- 
pany, claimed depreciation on ex- 
tensions of facilities which were 
paid for by the taxpayer's custom- 
ers. The Supreme Court held that 
the taxpayer was not entitled to 
any depreciation on these improve- 
ments since they cost the taxpayer 
nothing. Lacking a cost basis, the 
taxpayer contended that the prop- 
erty paid for by its customers re- 
presented a gift or contribution to 


© Pittsburgh Brewing Co. v. Com’r. (C.C.A. 3) 107 F. (2d) 155, reversing 37 B.T.A. 
439; Kennedy Laundry Co. v. Com’r. (C.C.A. 7), 133 F. (2d) 660, reversing 46 B.T.A. 70, 
cert. den. 63 S. Ct. 1434, rehearing den. Oct. 11, 1943. 

® 63 S. Ct. 1260 (June 7, 1943), aff’'g (C.C.A. 4) 132 F. (2d) 909. 

® 318 U. S. 98, 63 S. Ct. 902 (May 3, 1943), aff’g (C.C.A. 6) 131 F. (2d) 619, which 
aff'd 45 B.T.A. 358. Arundel-Brooks Concrete Corp. v. Com’r. (C.C.A. 4), 129 F. (2d) 762, 


overruled. 
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its capital, which would warrant the 
use of a donor’s or transferor’s 
basis for the purpose of computing 
depreciation. The Court made short 
shrift of this contention, saying 
that “it overtaxes the imagination 
to regard the farmers and other 
customers who furnished these 
funds as makers either of donations 
or contributions to the Company.” 


Forgiveness of Indebtedness as Gift 
Rather Than Taxable Income 


A land mark decision, sweeping 
aside many artificial concepts and 
refinements developed in connection 
with the subject of realization of in- 
come from the cancellation of in- 
debtedness, was rendered by the 
U. S. Supreme Court in Helvering 
v. American Dental Co.© 

The fact situation was quite simple. 
[he taxpayer corporation owed rent 
and interest on notes given to mer- 
chandise creditors, which it had ac- 
crued and deducted in prior years. 
In the taxable year the creditors 
agreed to cancel the interest in 
whole and the rent in part. The 
taxpayer was solvent both before 
and after the cancellation. The Com- 
missioner claimed the indebtedness 
so cancelled constituted taxable in- 
come to the taxpayer. The Board 
of Tax Appeals sustained the Com- 
missioner, holding that the transac- 
tion was not a gift because the evi- 
dence failed to indicate any “do- 
native intent upon the part of any 
creditor” and the creditors’ action 
was motivated by “purely business 
reasons ...and.. not. . for altru- 
istic reasons or out of pure gener- 
osity”’. The taxpayer appealed to 
the Seventh Circuit Court which re- 
versed the Board’s decision, holding 
that the transaction was a non-tax- 


able gift since “there was no con- 
sideration for the cancelled debts” 
The Government carried the appeal 
to the U. S. Supreme Court which, 
in a 7/-to-2 decision, affirmed the 
holding of the appellate court below. 
The broad scope of the Supreme 
Court's decision, as well as some of 
the implied limitations, are herewith 
summarized : 

(1) Although “gifts” is a generic 
word of broad connotation, its plain 
meaning in the Revenue Act, exclud- 
ing gifts from taxable income,® is 
“the receipt of financial advantages 
gratuitously’—‘a release of something 
to the debtor for nothing”. 

(2) The creditors’ motives are im- 
material, whether induced by pure 
benevolence or selfish motives, such 
as the hope of new business. The 
mere fact that the forgiveness was 
“gratuitous” (i.e., there was no 
legal consideration) is sufficient to 
render the transaction tax-exempt as 
a gift. 

(3) All the fine-spun distinctions 
predicated on the state of the debtor's 
solvency or insolvency, before and 
after the cancellation of indebted- 
ness, may now be relegated to the 
limbo of forgotten legal lore, in 
view of the Supreme Court’s dictum 
that they are of “no substance’’.® 

(4) The Supreme Court seeming- 
ly approved the doctrine of “adjust- 
ment of purchase price” in those 
cases involving a cancellation of in- 
debtedness incurred in connection 
with the acquisition of property 
where, for example, a mortgage debt 
was compromised for a lesser sum 
and the property at the time of the 
settlement was not worth more than 
the reduced amount of the mort- 


@ 
gage. 





© 318 U. S. 322, 63 S. Ct. 577 (Mar. 1, 1943), aff’'g (C.C.A..7) 128 F. (2d). 254, which 


reversed 44 B.T.A. 425. 


® Section 22 (b) (3) of Rev. Act of 1936; same section of Internal Revenue Code. 

® Lakeland Grocery Co., 36 B.T.A. 289 (1937) and cases cited therein. 

® Hirsch v. Com’r., 115 F. (2d) 656 (C.C.A. 7, 1940); Helvering v. A. L. Killian Co.. 
128 F. (2d) 433 (C.C.A. 8, 1942); Gehring Publishing Co., 1 T.C. 345 (1942). 
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(5) The principle of U. S. v. Kirby 
Lumber Co® taxing as gain to the 
issuing corporation the discount on its 
own bonds purchased in the open 
market, still remains intact and unaf- 
fected by the decision in the American 
Dental Co. case.® 


Inventory Adjustments—Doctrine 
of Equitable Recoupment 


Commissioner reduced taxpayer’s 
opening inventory for fiscal year 1936 
by $237,000, producing additional 
tax of about $15,000. Identical ad- 
justment of closing inventory for fiscal 
year 1935 shows that taxpayer over- 
paid 1935 taxes by $8,000; however, 
refund for that year is barred by 
statute of limitations. Taxpayer asked 
the Tax Court to offset the 1935 
overpayment of taxes against the 
1936 deficiency, since both were 
caused by the single act of adjust- 
ing the self same item of inventory. 
The Tax Court ruled that it had no 
statutory authority to allow the off- 
set, since the only taxable year be- 
fore it was the proposed deficiency 
for 1936.® The Eighth Circuit, in 
a 2-to-1 decision, reversed the Tax 
Court, holding that the doctrine of 
equitable recoupment was properly 
applicable to a situation such as this. 
On December 6, 1943, the Supreme 
Court ruled that the Tax Court was 
right and the Circuit Court wrong. 
Suppose, instead of seeking review 
by the Tax Court, the taxpayer had 
paid the 1936 tax deficiency and 
then sued for a refund in the Dis- 
trict Court or the Court of Claims, 
could the federal courts, possessing 


@ 284 U. S. 1, 52 S. Ct. 4 (1931). 





general equity jurisdiction, grant re- 
lief to the taxpayer by way of equit- 
able recoupment? The Supreme 
Court declared that it was not pass- 
ing upon this question. Com’r v. Gooch 
Milling & Elevator Co® 


Stock Dividend Decisions 


Battered but unbowed, the prin- 
ciple of Eisner v. Macomber,® decided 
some 23 years ago by the U. S. 
Supreme Court in a divided 5-to-4 
decision, is still the law of the land. 
For how long remains to be seen. 
Specifically, the Supreme Court, in 
1943, decided on the authority of 
Eisner v. Macomber that the following 
types of stock dividends were non- 
taxable to the recipient stockholders 
because their proportionate stock 
interests were not altered by the 
distribution of the dividend stock: 

(1) Dividend in common stock 
paid to holders of common stock, 
the only class of stock outstanding. 
Helvering v. Griffiths ® 

(2) Dividend in non-voting com- 
mon stock paid to holders of voting 
and non-voting common stock, the 
only two classes of stock outstanding. 
Helvering v. Sprouse.® 

(3) Dividend in preferred stock 
paid to the sole owner of all the com- 
mon stock, the latter being the only 
class of stock theretofore outstanding. 
Strassburger v. Commissioner.® 

Factually, the Griffiths case is a 
“dead double” for Eisner v. Macomb- 
er. Enthused by its success in pro- 
gressively whittling down the area 
of non-taxable stock dividends, in 


® Fifth Avenue-14th Street Corporation, 2 T.C.-No. 63 (Aug. 6, 1943). 
® Internal Revenue Code, Section 272 (g). 


®@ 





. Ct. —— (Dec. 6, 1943), reversing oa “ta (2d) 131 (C.C.A. 8, Jan. 29, 1943) 


which reversed B.T.A. Memo Decision, Dec. 17, 194 


® 252 U. S. 189, 40 S. Ct. 189 (1920). 





® 318 U. S. 371, 63 S. Ct. 636 (March 1, 1943), aff’g. 129 F. (2d) 321 (C.C.A. 2), which 
aff'd. B.T.A. Memo Decision, March 31, 1942. 

® 318 U. S. 604, 63 S. Ct. 791 (April 5, 1943), aff’g. 122 F. (2d) 973 (C.C.A. 9), which 
reversed 42 B.T.A. ‘484, sub nom. John M. Keister. 

@ 318 U. S. 604, 63 S. Ct. 791 (April 5, 1943), reversing 124 F. (2d) 315 (C.C.A. 2.) 
which affirmed B.T.A. Memo Decision, Feb. 10, 1941. 
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the Koshland® and Gowran® cases, the 
Treasury Department decided to 
storm the last citadel of immunity 
which protected from taxation pure 
stock dividends of the type repre- 
sented by a dividend of common on 
common where common stock was 
the only class of stock outstanding. 
But the ancient precedent of Eisner 
v. Macomber barred the way. To re- 
move that barrier, the Supreme Court 
would have to agree, first, to recon- 
sider its own decision in Eisner v. 
Macomber and then reverse itself. The 
Griffiths case, involving only $9.60, in 
tax, was the test case pressed by 
the Government to accomplish that 
result. 


Under our system of judicial pro- 
cedure, the Supreme Court will not 
pass upon the constitutional validity 
of a tax until it is first established 
that such a tax has, in fact, been 
levied by Congress. This brought 
into sharp focus the question: Did 
Congress intend to tax pure stock divi- 
dends—common on common—such as 
were involved in Eisner v. Macomber? 
Government counsel urged that Con- 
gress manifested such intent in Code 
Section 22 (a), which states that 
gross income includes dividends, and 
in Code Section 115 (f) (1)® which, 
in so many words, states that stock 
dividends are taxable if they consti- 
tute income within the meaning of 
the Sixteenth Amendment to the 
Constitution. After a lengthy re- 
view of Congressional committee re- 
ports, debates on the floor of Con- 
gress, and Treasury regulations, the 
Supreme Court divided sharply on 
the intent of Congress to tax all stock 


dividends, including those granted im- 
munity from taxation by the doctrine 
of Eisner v. Macomber. A majority 
of five of the Justices concluded that 
Congress did not intend to legislate 
out of existence tax-free dividends of 
the Eisner v. Macomber variety ; three 
dissenting Justices reached a diametri- 
cally opposite conclusion. Thus, the 
majority of the Supreme Court, in the 
Griffiths case, neatly side-stepped the 
necessity of reconsidering and repudi- 
ating the Eisner v. Macomber decision 
and, in effect, “passed the buck to 
Congress”, as one commentator ex- 
pressed it. Curiously enough, Jus- 
tices Jackson, Reed and Frankfurter 
who were on the majority side in the 
Griffiths case, in granting a new lease 
of life to Eisner v. Macomber, dis- 
sented in the Sprouse and Strassburger 
cases, holding in effect that the rule 
of Eisner v. Macomber should be 
strictly limited to its precise facts. 

Will Congress amend the Code to 
tax all stock dividends including those 
still given sanctuary by Eisner v. Ma- 
comber? Will the Supreme Court 
thereupon repudiate the ancient land- 
mark of Eisner v. Macomber? These 
are questions for the crystal gazer 
rather than the faithful recorder of 
judicial pronouncements. At least one 
shred of consolation is held out to tax- 
payers. Government counsel assured 
the Court in the Griffiths case that if 
amendatory legislation is considered, 
the Treasury will recommend to Con- 
gress that it should not be given re- 
troactive effect. We conclude with 
the opening sentence of Mr. Justice 
Douglas’ dissenting opinion in the Grif- 
fiths case: “Eisner v. Macomber dies 
a slow death.” 


® Koshland v. Helvering, 298 U. S. 441, 56 S. Ct. 767 (1936). 
® Helvering v. Gowran, 302 U. S. 238, 58 S. Ct. 154 (1937). 
® Introduced in the 1936 Act, Section 115 (£) (1), and retained in the Internal Revenue 


Code. 


@ George T. Altman, “Effect of the Recent Stock Dividend Decisions’, 21 Taxes 251 


(May 1943). 
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The Corporation as a Separate 
Entity 


When is a corporation recognized 
as a separate entity for tax purposes; 
when is it disregarded? In Moline 
Properties, Inc. v. Com’r,® the Su- 
preme Court drew the following line of 
demarcation : 

(1) If the corporation serves a 
business purpose — “whether the 
purpose be to gain an advantage 
under the law of the state of in- 
corporation or to avoid or to com- 
ply with the demands of creditors 
or to serve the creator’s personal 
or undisclosed convenience, so long 
as that purpose is the equivalent 
of business or is followed by the 
carrying on of business by the 
corporation” —the corporation re- 
mains a separate taxable entity. 

(2) On the other hand, in mat- 
ters relating to the revenue, if the 
corporate form is unreal and is a 
sham, amounting to “a bald and 
mischievous fiction’, it may be dis- 
regarded in determining tax lia- 
bility.® 


In the Moline Properties, case, the 
taxpayer corporation was formed by 
its sole stockholder primarily for the 
purpose of protecting the advances 
made by creditors. The business ac- 
tivities of the corporation were lim- 
ited to refinancing the original mort- 
gages, rental of part of the realty 
for a parking lot at a nominal amount 
and sale of the real estate. It kept 
no books of account and had no bank 


account, offices or employees. Un- 
der these circumstances, the sole 
stockholder contended that the realty 
gains should be taxed directly to 
him. The Board of Tax Appeals 
held that the corporation “was a 
mere figmentary agent which should 
be disregarded in the assessment of 
taxes”. The Fifth Circuit Court re- 
versed on the ground that having 
chosen the corporate form, the stock 
holder and his corporation must ac- 
cept the tax disadvantages of the 
plan. Affirming the decision of the 
court below, the Supreme Court fur- 
ther held that the existence of a cor- 
poration with one or more stock- 
holders does not per se make the cor- 
poration the agent of its stockhold- 
ers, in the absence of a contract of 
agency or the usual incidents of an 
agency relationship. 


Deductibility of Expenses Incurred 

in Producing Illegal Income 

Are legal expenses incurred in un- 
successfully resisting a fraud order of 
the Post Office Department deductible ? 
This novel question was posed by the 
case of Com’r. v. Heininger,® involv- 
ing a dentist conducting a mail order 
business in artificial dentures, com- 
monly known as “false teeth”. Find- 
ing that the dentist circulated false 
claims regarding the quality of the 
false teeth that he fabricated, the 
Postmaster General issued a “fraud 
order” barring him from the use of 
the mails. Enforcement of the or- 
der would have spelt complete de- 
struction of the taxpayer’s business. 


63 S. Ct. 1132 (June 1, 1943), aff'g (C.C.A. 5) 131 F. (2d) 388 which reversed 45 


B.T.A., 647. 


® The rule was more fully stated by the Supreme Court in Higgins v. Smith, 308 U. S. 
473, 60 S. Ct. 355 (1940), as follows: “The Government may look at actualities and upon 
determination that the form employed for doing business or carrying out the challenged 
tax event is unreal or a sham may sustain or disregard the effect of the fiction as best serves 


the purposes of the tax statute.” 


@—— S. Ct. —— (Dec. 20, 1943), aff’'g 133 F. (2d) 567 (C.C.A. 7, Feb. 15, 1943) 


which reversed 47 B.T.A. 95. 
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With the aid of counsel, he applied 
to the courts for injunctive relief. 
He won in the District Court but 
lost in the higher courts. While the 
litigation was proceeding merrily to 
its eventually unhappy conclusion, 
the taxpayer was doing a handsome 
mail order business, grossing approxi- 
mately $288,000 in 1937 and $150,- 
000 in 1938. He claimed as a de- 
duction from his gross income for 
those years $36,000 of attorney’s 
fees expended in his unsuccessful 
litigation with the Post Office De- 
partment. That the legal expenses 
were ordinary and necessary busi- 
ness expenses could not be seriously 
doubted. ‘Without this expense’’, 
said the Seventh Circuit Court, 
“there would have been no_ busi- 
ness. Without the business, there 
would have been no income. With- 
out the income, there would have 
been no tax”. 


The real point of the controversy 
was whether the legal expense should 
be disallowed on grounds of public 
policy—a doctrine enunciated by the 
Second Circuit Court in an earlier case, 
National Outdoor Advertising Bureau 
v. Helvering.® In that case the Court 
declared that “it is never necessary to 
violate the law in managing a_ busi- 
ness”; hence, any expense incurred in 
pursuit of an illegal activity is non- 
deductible. 


The Board, in the Heininger case, 
felt itself bound by the precedent of 
the National Outdoor Advertising case 
and denied the taxpayer the deduction 
for legal expenses. The Seventh Cir- 
cuit Court reversed the Board’s deci- 
sion stating that it would not follow 
the decision of the Second Circuit 
Court. It declared that the doctrine 
of the National Outdoor Advertising 
case was nothing more than a piece 





@89 F. (2d) 878 (C.C.A. 2, 1937). 
1944 


of “judicial legislation”; that the 
income tax law has never discrimi- 
nated between legal and illegal busi- 
ness in the taxation of income de- 
rived from such business; and that 
the denial of the deduction in the 
instant case would, in effect, amount 
to a holding that illegal business is 
taxable upon its gross income. 


The Supreme Court, in affirming 
the decision of the circuit court be- 
low, did not go so far as to repudi- 
ate the “public policy” doctrine al- 
together. Pointing out that Section 
23 (a) does not condition the deduc- 
tion of ordinary and necessary busi- 
ness expenses upon the lawful or 
unlawful character of the business 
in which such expenses were in- 
curred, the High Court stated that 
“it has never been thought * * * 
that the mere fact that an expendi- 
ture bears a remote relation to an 
illegal act makes it non-deductible”. 
It reasoned further that the allow- 
ance of the deduction of the tax- 
payer’s legal expenses would not 
frustrate the policy of the statutes 
authorizing the Postmaster General 
to issue fraud orders for the protec- 
tion of the public, whereas the de- 
nial of the deduction would “attach 
a serious punitive consequence to 
the Postmaster General’s finding 
which Congress has not expressly 
or impliedly indicated should result 
from such a finding”. 


Accumulation of Corporate Earn- 
ings Beyond Reasonable Business 
Needs 


During the past year, nineteen 
cases were adjudicated by the courts 
involving the Section 102 surtax on 
corporations improperly accumulat- 
ing surplus, with the following re- 
sults: 
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Number of Government Taxpayer 





Decisions Successful Successful Remand 
Trial Decisions: 
Dhe Lax Court .-....- 12 42 g@ 
District Court ........ 1 12 
SOTAL fesectivlenas ae eae 6 13 4 9 
Appellate Decisions : 
Supreme Court ....... 2 28 
Gircwit (Gourts ... +0... 4 38 19 
POtal ...060 cen weieed 6 5 1 
Total Decisions .......... 19 e, 3 ey 


A number of significant observa- 
tions may be stated with respect to 
the cases enumerated in the fore- 
going table: 

(1) Although the Commissioner 
has two strikes on the taxpayer in 
every Section 102 case, by reason 
of the evidentiary presumptions em- 
bodied in Section 102 and the gen- 
eral presumption of correctness at- 
taching to the Commissioner’s de- 
termination, nevertheless, out of the 
13 cases tried in 1943, the taxpayer 
was able to prevail in 9. Do not 
be misled into thinking, however, 
that a taxpayer’s chances of win- 
ning in a Section 102 case are better 
than 2to 1. The taxpayer normally 
has the long and difficult end of the 
proof and must overcome the statu- 
tory presumptions by a “clear pre- 


ponderance of the evidence”. The 
significant thing to bear in mind is 
that a taxpayer can win a Section 
102 case if he can properly prove that 
the corporation’s earnings were not 
accumulated beyond the reasonable 
needs of the business. 

(2) The taxpayer must win his case 
before the trial court, because his 
chances of securing a reversal of an 
adverse decision on appeal are prac- 
tically nil. The appellate courts are 
very loathe to disturb the findings 
of fact made by the trial court if 
there is any reasonable support for 
such findings in the evidence. Of 
the six appellate decisions rendered 
in 1943, five were affirmances of the 
B.T.A. decisions in favor of the Gov- 
ernment and one was a remand to 
the Board of Tax Appeals on a nar- 


® Gibbs & Cox, Inc. (Aug. 26, 1943); I”. H. Gunlocke Chair Co. (Oct. 4, 1943); 
McCutchin Drilling Co. (July 31, 1943); and Medical Arts Hospital of Dallas (Apr. 22, 


1943); all T. C. Memorandum Decisions. 


® Baker & Co., Inc. (Sept. 23, 1943); California Motor Transport Co., Ltd., et al. 





(Apr. 23, 1943); Hanovia Chemical & Manufacturing Co. (Apr. 22, 1943); Litchfield 
Creamery Co. (Oct. 19, 1943); Metal Mouldings Corp. (Feb. 13, 1943); T. Smith & Sons, 
Inc. (Sept. 7, 1943) ; Smokeless Fuel Co. (Sept. 20, 1943) ; and Wean Engineering Co. (July 
24, 1943) ; all T.C. Memorandum Decisions. 

® Steele’s Mills (D.C., N.C., Mar. 2, 1943). 

® Helvering v. Chicago Stock Yards Co., 318 U. S. 693. 63 S. Ct. 843 (Apr. 12, 1943), 
reversing (C.C.A. 1) 129 F. (2d) 937, which reversed 41 B.T.A. 590; and Suffolk Securities 
Corporation v. Com’r. (C.C.A. 2, 1942) 128 F. (2d) 743, aff'g 41 B.T.A. 1161, cert. den. 
Jan. 18, 1943. 

® Becton, Dickinson & Co. v. Com’r. (C.C.A. 3, Feb. 24, 1943) 134 F. (2d) 354, aff’g 
B.T.A. Memo Decision, Aug. 4, 1942; Stanton Corporation, 44 B.T.A. 56, aff’d per curiam 
(C.C.A. 2, Nov. 8, 1943)—F. (2d)—; and Trico Products Corporation, 46 B.T.A. 345, aff'd 
(C.C.A. 2, July 19, 1943)—F. (2d)—. i 

® Hemphill Schools, Inc. v. Com’r. (C.C.A. 9, Autg. 26, 1943) 137 F. (2d) 961, vacating 
and remanding B.T.A. Memo Decision, May 13, 1942. 
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row legal ground, which, at best, 
may be counted a “draw”. 

(3) In three of the four cases 
which the taxpayers lost in 1943, 
large loans made to controlling 
stockholders and retirement of pre- 
ferred stock weighed heavily in the 
final determination that the accumu- 
lated surplus was in excess of rea- 
sonable business requirements. 


(4) In the 13 cases tried and de- 
cided in 1943, all of the taxpayers 
were Operatiig corporations as distin- 
guished from mere holding or in- 
vestment companies. Eight of the 
taxpayers were manufacturing cor- 
porations and five were servicing or- 
ganizations engaged in such diverse 
activities as naval architecture and 
engineering, motor transportation, 


stevedoring, operating a _ hospital 
and a coal agency. These cases 


demonstrate what the Supreme Court’s 
decision in Helvering v. National Gro- 
cery Co.® has made abundantly clear, 
that the punitive threat of Section 102 
applies to business corporations as well 
as pure holding or investment com- 
panies if they hoard corporate prof- 
its beyond reasonable business need. 


(5) In the 12 cases adjudicated 
by The Tax Court in 1943, the de- 
cisions rendered were all “memo- 
randum decisions”. Generally speak- 
ing, The Tax Court writes a memo- 
randum opinion in a “fact case” in- 
volving no novel questions of law. 
Section 102 cases are essentially 
“fact cases’, the decision in each 
case turning upon its own peculiar 
facts. Almost all of the memoran- 
dum opinions delivered by The Tax 
Court are lengthy, because the Court 
summarizes and assesses the usu- 
ally prolific evidence presented by 
the taxpayer to prove the reason- 
ableness of its accumulated earn- 

® 304 U. S. 282, 58 S. Ct. 932 (1938) 

@ For example, in the Chicago Stock Y 

pages, 41 B.T.A. 590. 





ings. The evidence embraces such 
matters as the history of the enter- 
prise, balance sheets, profit and loss 
statements, surplus accumulation, 
cash or liquid resources, dividend 
payments, growth and expansion of 
the business, risks and hazards en- 
countered, competition, utilization 
of corporate earnings, loans to stock 
holders, surtaxes avoided by the con- 
trolling stockholders as a result of 
nondistribution of corporate earn- 
ings, etc. In determining the rea- 
sonableness of accumulated earnings 
the court’s approach is very prag- 
matic and realistic. It studies the 
history of the corporate enterprise 
both prospectively as well as retro- 
spectively. Nebulous reasons given 
for the accumulation of corporate 
earnings, not translated into concrete 
action nor authenticated by con- 
vincing proof, carry little weight. 
In short, a taxpayer, in a Section 102 
proceeding, must prove its case if it 
desires to avoid the drastic penalties 
of the statute. 

It is obviously beyond the scope 
of this paper to review in greater 
detail the nineteen Section 102 de- 
cisions rendered during the past 
year. However, the Chicago Stock 
Yards Co. case,® decided by the Su- 
preme Court April 12, 1943, merits 
special consideration and confirms 
the observations hereinabove set forth. 
In that case, the taxpayer, all the 
stock of which was owned by a single 
individual, was “the top holding 
company of what is called the Chi- 
cago Stock Yards Enterprise, a great 
integrated business owning or oper- 
ating a stock yard, a belt line rail- 
way, an elevated street railway, a 
real estate development of consider- 
able magnitude, power and light fa- 
cilities, a national bank serving the 
stockyard area, and other related 


ards case, the Board’s decision fills 39 printed 


© California Motor Transport Co., Ltd. and Wean Engineering Co., T.C. Memorandum 


Decisions cited in Note No. 30, ante. 
® See Note No. 32, ante, for citation. 
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undertakings of minor importance”. 
Its principal subsidiary was a New 
Jersey holding company. As justi- 
fication for its policy of surplus ac- 
cumulation, the taxpayer alleged 
that the charter of the New Jersey 
Company was to expire in 1940 and 
that the taxpayer planned to liqui- 
date the subsidiary, pay off its debts 
and consolidate all activities in the 
parent company. In holding that 
the taxpayer was subject to the Sec- 
tion 102 surtax, the Supreme Court 
pointed out, first, that the sole stock- 
holder, if the corporate earnings had 
been distributed to him, could have 
carried out the plan of refinancing 
just as well as the taxpayer pro- 
posed to do by accumulating the 
earnings and, secondly, that the 
charter of the subsidiary could have 
been renewed. The Court further 
observed that by the use of the tax- 
payer’s corporate personality, its sole 
stockholder “could plow the earnings 
of the enterprise into a capital in- 
vestment which would convert, by 
1940, an original capital venture of 
$1,000,000 into free assets of a value 
in excess of $60,000,000. And this 
without the payment of taxes or sur- 
taxes on the bulk of the earnings”. 
It is significant of the weight given 
to The Tax Court’s findings of fact, 
that the Supreme Court reversed the 
Sixth Circuit Court’s decision and 
reinstated The Tax Court’s decision 
in favor of the Government. A ques- 
tion that has intrigued the interest 
of many students of the Chicago Stock 
Yards Co. decision is: Would the 
Court have reached the same con- 
clusion if the stock ownership of the 
top company were widely diffused 
instead of being concentrated in a 
single individual? 


Deduction of Subsidiary’s Operat- 
ing Loss Denied to Parent 


Supreme Court decides in favor of 
the Government and denies deduc- 
tion to taxpayer of operating loss of 
wholly-owned subsidiary. The tax- 
payer, a Nebraska corporation, op- 
erated an interstate bus transporta- 
tion line between Illinois and Cali- 
fornia, doing an intrastate business 
in most of the states en route. Pre- 
vented by California law from en- 
gaging in intrastate business in that 
state, the taxpayer organized a sub- 
sidiary to handle the California busi- 
ness. By contract, the parent was 
to receive all profits and pay all 
operating deficits of the subsidiary. 
On these facts, the Supreme Court 
held that the businesses of the two 
corporations were separate and dis- 
tinct and consequently the operat- 
ing deficit of the subsidiary could 
not be deducted as an expense of the 
parent. Assuming that the inter- 
state business of the subsidiary 
could be the business of the parent, 
the Supreme Court stated that only 
that part of the deficit attributable 
to the interstate business could be 
an expense of the parent; however, 
since no allocation of the operating 
loss between interstate and intra- 
state business was shown by the 
taxpaver, the Commissioner’s dis- 
allowance of the entire deduction 
must be sustained. A vigorous dis- 
sent was registered by three mem- 
bers of the Court. /nterstate Transit 
Lines v. Com’r.® 


Interest on Condemnation Award 


Supreme Court holds that the 
“interest” portion of a condemna- 
tion award is taxable as ordinary 
income rather than capital gain be- 


63 S. Ct. 1279 (June 14, 1943), aff'g 130 F. (2d) 136 (C.C.A. 8, 1942) which affirmed 


44 B.T.A. 957. 
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Review of Important Federal Tax Decisions of 1943 


cause it partakes of the character 
of interest or compensation for the 
delayed payment of the value of the 
property taken over by the city 
in condemnation proceedings. Aiesel- 
bach v. Con’r® 
Double Credit Allowed 

A corporation paid a dividend of 
$530,000 in 1937, in the form of 
promissory notes, and was allowed 
a dividends paid credit in comput- 
ing its undistributed profits tax. In 
1938 it “paid off” the notes in cash 
and claimed a second dividends paid 
credit under Section 27 (a) (4) of 
the Revenue Act of 1938. The 
Treasury Regulations promulgated 
under the 1938 Act expressly forbad 
taking “double credits”® The Tax 
Court sustained the Commissioner’s 
regulations, denying the corpora- 
tion the right to a second dividends 
paid credit, by reason of payment 
of the notes in 1938. Two Circuit 
Courts divided on the question, 
C.C.A.-9® agreeing and C.C.A.-5® 
disagreeing with the Tax Court. 
Resolving the conflict, the Supreme 
Court decided in favor of the tax- 
payer, declaring that the Commis- 
sioner’s regulations “are in the teeth 
of the unambiguous mandate of the 
statute, are contradictory of its plain 
terms, and amount to an attempt 


to legislate’. Helvering v. Sabine 
Transportation Co., Inc.® An inter- 


esting side light on this decision is 
that in two earlier cases the Board 
imposed a 5% negligence penalty 
on the taxpayers for “intentional 
disregard” of the Commissioner’s 


questionable regulation, now con- 
demned by the Supreme Court. 
Happily, these Board decisions have 
since been overruled.® 
Accrued Expenses Paid by Notes 
Overruling the Tax Court in 
Musselman Hub-Brake Co. v. Com’'r,® 
the Sixth Circuit Court holds that 
a corporation may deduct during 
the year of accrual royalties and in- 
terest accrued in favor of its con- 
trolling stockholder, which obliga- 
tions were “paid” by the corpora- 
tion within 24% months after the 
close of its taxable year by giving 
the stockholder promissory notes, 
and the stockholder, reporting on a 
cash basis, included the face value 
of the notes in his gross income. In 
effect, the Court held that the re- 
quirement of payment in Section 24 
(c) (2) of the Internal Revenue Code 
was satisfied by a “constructive pay- 
ment” in the form of notes as distin- 
guished from actual payment in cash. 
Caution: The Court found in the 
Musselinan case that the corporation 
was solvent and its notes had a 
readily realizable value of par. A 
fair inference is that the doctrine 
of constructive payment will not 
be extended beyond the fair market 
value of the notes at date of issu- 
ance, if worth less than par. 


Excess Profits Tax Decisions 


In the first case decided under the 
current Excess Profits Tax Act, 
Premier Products Co. v. Com’r.® the 
Government won a resounding vic- 
tory. The petitioner, a corporation, 


@ 317 U. S. 399, 63 S. Ct. 303 (Jan. 4, 1943), aff’g 127 F. (2d) 359 (C.C.A. 3, 1942) 


which reversed 44 B.T.A. 279. 
@ Regulations 101, Art. 27 (a) (3). 


®@ Spokane Dry Goods Co. v. Com’r. 125 F. (2d) 865 (C.C.A. 9, 1942), aff’g 43 B.T.A. 793. 
® Sabine Transportation Co., Inc. v. Com’r. 128 F. (2d) 945 (C.C.A. 5, 1942), reversing 
B.T.A. Memo Decision, May 26, 1941; aff’d 318 U. S. 306, 63 S. Ct. 569 (March 1, 1943). 


@ See Note No. 43, supra. 


® Journal Co., 46 B.T.A. 841, and Schlitz Brewing Co., B.T.A. Memo Decision, April 





30, re both reversed —— F. (2d) 


F. (2d) 








(C.C.A. 7, Mar. 10, 1943). 
(C.C.A. 6, Dec. 1, 1943), reversing B.T.A. Memo Decision, Nov. 


10, 1942., Cf. Lenox Clothes Shops, Inc. v. Com’r. —— F. (2d) —— (C.C.A. 6, Dec. 1, 1943) 


modifying 45 B.T.A. 1122. 
@2 T.C. 445 (July 21, 1943). 
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owned insurance policies covering the 
life of its principal stockholder ac- 
quired in 1929 by purchase and as- 
signment from another corporation. It 
paid premiums on the said policies to 
the date of death of the insured stock- 
holder on May 30, 1940. In its 1940 
excess profits tax return, the petitioner 
excluded from excess profits net in- 
come for that year the sum of approxi- 
mately $53,000, representing the pro- 
ceeds of the policies that it collected 
less the cost of the policies and less the 
income taxes® attributable to the 
resulting income. It justified this 
treatment on the ground that the 
net insurance proceeds constituted 
“abnormal income’? within the mean- 
ing of Section 721 of the Excess 
Profits Tax Act of 1940. The Tax 
Court readily agreed with the peti- 
tioner that the proceeds of the poli- 
cies constituted abnormal income 
since the petitioner had not received 
income of that class during the four 
preceding taxable years or, for that 
matter, at any other time during its 
corporate existence. 


But the relief accorded under Sec- 
tion 721 is to cast out of the cur- 
rent excess profits taxable year the 
portion of the “abnormal income” 
which, in accordance with the regu- 
lations prescribed by the Commis- 
sioner, is found to be attributable to 
any previous or future taxable year. 
If no part of the abnormal income is 
attributable to any other year, the 
taxpayer is absolutely stymied in its 
quest for relief.® To overcome this 
hurdle, the petitioner claimed that 
the insurance proceeds should be al- 
located over the entire period from 
the date of acquisition of the policies 
(December 3, 1929) to the date of 
death of the insured stockholder 
(May 30, 1940). Under this method, 
approximately 96% of the insurance 


proceeds would be “attributable” to the 
taxable years prior to 1940. The peti- 
tioner claimed that this method of allo- 
cation was similar to the method pre- 
scribed by the Commissioner in the 
case of long-term contracts. The Tax 
Court punctured this argument by 
pointing out that income from in- 
surance proceeds is not by analogy 
comparable to that arising under 
long-term contracts and, therefore, 
the method of allocation provided 
for the latter is inapplicable to the 
former. 

The decisive element in the case 
was the regulation prescribed by the 
Commissioner, providing: 


“No portion of an item of net 
abnormal income is to be at- 
tributed to any previous year 
solely by reason of an investment by 
the taxpayer in assets, tangible or 
intangible, employed in or con- 
tributing to the production of such 
income.’® (Italics supplied) 


The Tax Court determined that 
petitioner’s purchase of the insur- 
ance policies and the payment of 
subsequent premiums thereon con- 
stituted an “investment” which fell 
squarely within the restriction of 
the above-quoted regulation; hence, 
no portion of the insurance proceeds 
was attributable to any year other 
than the current excess profits tax- 
able year (1940). 

This pioneer decision is notable 
for its exposition of the conditions 
which must be met by a taxpayer 
seeking relief under Section 721 and 
is the first indication of the extent 
to which The Tax Court will sus- 
tain the Commissioner’s regulations 
interpreting and implementing the 
provisions of the excess profits tax 
law, particularly as they affect relief 
in abnormality cases. 


@ The income tax was deductible in determining 1940 excess profits net income. 
@ Section 30.721-3 of Regulations 109, inserted therein by paragraph 18 of T.D. 5045. 
® Section 30.721-3 of Regulations 109, which was renumbered as 30.721-7 by paragraph 


20 of T.D. 5045. 
@ See Note No. 49, ante. 
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Review of linportant Federal Tax Decisions of 1943 


The only other case, in which The 
Tax Court ruled on the current Ex- 
cess Profits Tax Act, was Everready 
Loan Co.® The question at issue was 
whether the taxpayer corporation 
was “in existence before January 1, 
1940”. The taxpayer was organ- 
ized December 19, 1939, but did not 
actually commence business — until 
January 2, 1940, when it bought out 
the business of a single proprietor. 
The Commissioner contended that 
the statutory term “in existence” 
meant “operating existence’. The 
taxpayer, on the other hand, asserted 
that it merely meant existence as a 
“corporate being”. The Tax Court 
agreed with the taxpayer. What is 
the practical significance of the de- 
cision? Simply this: Having a pre- 
January 1, 1940 existence, the tax- 
paver gets the option to use either 
the income or invested capital method 
of computing its excess profits 
credit, whichever results in the lesser 
tax; otherwise, the taxpayer would 
have been limited only to the in- 
vested capital method of computing 
its credit against excess profits 
tax. 


Importance of Time Element in 
Taxation 


Disregard of “time” limitations in 
the taxing statutes may deprive tax- 
payers of deductions, cause for- 
feiture of valuable tax-saving rights, 
and subject them unnecessarily to 
additional taxes and penalties. A 
few examples from 1943 cases will 
demonstrate the importance of strict 
compliance with statutory time 
limitations. 

Section 24 (c) (1) disallows the 
deduction of accrued expenses, in 
the case of certain related taxpayers, 
unless paid within 2%4 months after 


%2 T.C. No. 130 (November 29, 1943). 


the close of the year of accrual. In 
Mansuss Realty Co.,® a corporation, 
reporting on a calendar year basis, 
accrued $2,000.00 of salary owing to 
its president and controlling stock- 
holder. Payment was made on March 
16th of the following year. The Tax 
Court held that the statutory 2% 
month period expired at noon of March 
16th. Although payment was made 
that day, the corporation was un- 
able to establish that it was made 
before the noon hour. The following 
ensued: the corporation was denied 
the deduction in the year of accrual; 
it cannot claim the deduction in any 
other taxable year; it cost the_cor- 
poration over $600 in taxes and in- 
terest; and the president must in- 
clude the salary item in his taxable 
income, although the corporation 
has forever lost the right of deduc- 
tion. 

Under Section 811 (g) of the In- 
ternal Revenue Code, an executor is 
given the option of valuing the 
gross estate as of one year after the 
decedent’s death instead of as of 
date of death. In order to exercise 
the option, the return must be filed 
on time, i.e., within 15 months after 
the decedent’s death. In the Estate 
of Henry S. Downe,® the 15 months 
expired on March 8th. The return 
was mailed that day, but was not re- 
ceived by the Collector until the 
following day. The Tax Court ruled 
that the return was not filed on 
time, in consequence of which the 
executor forfeited the right to elect 
the optional valuation date. There 
was no evidence that the return was 
mailed in ample time to reach the 
Collector’s office on the due date in 
the regular course of the mails. Had 
such proof been offered showing that 
the delay was the fault of the mails, 


® See Int. Rev. Code Section 712 (a), as amended by Section 13 of the Excess Profits 


Tax Amendments of 1941. 
Idem. 
®1 T.C. 
2 T.C. —— No. 122 (Nov. 2, 1943). 


@ @& 





® 
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No. 128 (April 14, 1943); taxpayer’s appeal to C.C.A. 2 pending. 
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the Court intimated, that the return 
would have been timely filed and the 
option available to the executor. 
Code Section 3772 provides that 
a taxpayer may not commence a 
suit for recovery of taxes after two 
years from the date of mailing by 
registered mail of the Commissioner 
notice of rejection of the taxpayer’s 
claim for refund. In Ferd. Mulhens 
Inc. v. Higgins, Collector,® the Com- 
missioner’s notice of rejection was 


mailed to the taxpayer on May 9, 
1941. The taxpayer instituted suit 
against the Collector in the District 
Court, filing the complaint on May 
10, 1943, because the preceding day 
fell on a Sunday. The Collector 
moved to dismiss the complaint on 
the ground that the action was com- 
menced “one day too late”. The 
Court regretfully granted the mo- 
tion, holding that in an action again 
the United States the statute must 
be strictly complied with. 


®—— F. Supp. —— (D.C., S.D.N.Y., Sept. 1, 1943). 
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Inventory Methods 


The following abstract from the 
stenotype report of the Meeting on 
Inventory Methods, December 21, 
1943, was prepared by Henry A. 
Esser of the Committee. 

The panel of members conduct- 
ing the meeting were William R. 
Donaldson, Henry A. Esser, George 
N. Farrand, Henry A. Horne, Charles 
H. Towns and Harry E. Van Ben- 
schoten. 

You are all familiar, of course, 
with the “Extensions of Auditing 
Procedure”, which was adopted by 
the American Institute of Account- 
ants, and which has also been 
adopted by the State Society, and 
the principles laid down in that 
statement which became applicable 
in 1939 before we were really in- 
volved in the war. 

Since 1939 a number of “State- 
ments on Auditing Procedure” have 
been issued by the Committee on 
Auditing Procedure of the American 
Institute of Accountants. The State 
Society has sent these bulletins in 
bound form to each of you during 
the past year. 

Some of the bulletins issued prior 
to otir involvement in the war dealt 
with the problems of “The Auditor’s 
Opinion on the Basis of a Restricted 
Examination” ; “Inventories and Re- 
ceivables of Department Stores, In- 
stalment Houses, Chain Stores, and 
Other Retailers”; “Clients’ Written 
Representations Regarding Inven- 
tories, Liabilities, and Other Mat- 
ters.” 

As the war began to affect us, 
and we finally became a belligerent, 
it was obvious that new problems 
were developing and new procedures 
might be required. There were some 
accountants and other business men 
who felt that perhaps, with the res- 
trictions on manpower, the compli- 
cated problems of industry, with its 
increased production, and various 
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regulations, it might be practical to 
lower the standards of auditing pro- 
cedure at least to the extent ex- 
pedient. 

Both the Institute and the State 
Society insisted that we maintain 
our high standards during the war. 
So, as a result, there were special 
committees appointed by both the 
Institute and the State Society. 
They worked together quite closely 
and finally issued Auditing Bulletin 
No. 10 of the Institute, which is 
entitled “Auditing Under Wartime 
Conditions”. In this bulletin the 
respective committees of the Insti- 
tute and the State Society empha- 
sized very strongly the need not to 
lower standards in war time, but to 
maintain them, and pointed out the 
alternative procedures which might 
be adopted and still maintain the 
auditing standards. As an example, 
there is a reference to the fact that 
there are many companies with 
reasonable internal control over in- 
ventories where physical inventories 
are taken during the year either at 
selected dates or at times when 
stocks are low. Naturally the ac- 
countant in these cases can make 
the physical examination of inven- 
tories at the same date or dates as 
his client. 

3ulletin No. 16, which is entitled 
“Case Studies on Inventories”, out- 
lined certain procedures which the 
independent auditor may undertake 
to satisfy himself that the quantities 
have been fairly determined under 
various circumstances. 

Bulletin No. 17, which is entitled 
“Physical Inventories in Wartime”, 
was issued when the situation in 
the wartime economy had developed 
to the point where many companies 
omitted taking physical inventories, 
either voluntarily or by direction 
of the government, in order not to 
interrupt necessary production of 
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war materials. The Securities and 
Exchange Commission recognized 
the situation that it may be neces- 
sary, under certain circumstances, 
for a client not to take a physical 
inventory and therefore, since it is 
the client’s inventory, the account- 
ant couldn’t very well make the 
usual tests in conjunction with the 
client’s physical inventory. This 
bulletin outlines the basic problem; 
attempts whereby it can be met; 
and the effect on the independent 
accountant’s report. 


Questions and Answers. 


Question: “A company has taken 
a physical inventory but due to in- 
sufficiency and incompetence of pre- 
sent personnel it may not be pos- 
sible for them to value it or if it 
is valued by incompetent personnel 
it is likely to be inaccurate. 

“The company maintains a book 
inventory which provides an alter- 
native basis for valuation. We were 
not present at the counting of the 
inventory and the size of the in- 
ventory limits considerably our test 
check of pricing and computations. 
If the book valuation is used, that 
method of valuation would not be 
consistent with that of the begin- 
ning of the year. 

“(a) What can we do if the client 
insists on the submission of the in- 
ventory on an estimated cost basis? 

“(b) How far does our responsi- 
bility go? 

“(c) Heretofore we have qualified 
our certificate in respect to inven- 
tories. Can we now issue a certifi- 
cate when the inventory will be on 
a more or less estimated cost basis? 

“(d) How can the inconsistency 
and estimation be reconciled for tax 
return purposes, since the company 
is subect to high excess profits 
taxes? 

“(e) The S.E.C. has made some 
rulings on reliance upon book inven- 
tories. Although this company is 
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not subect to S.E.C., to what extent 
should we be governed by their rul- 
ings on this matter? 

“(f{) How do you reconcile the 
Society’s admonition to accountants 
to assume greater responsibilities in 
respect to inventories, when com- 
panies today cannot take or value 
them because of shortage of help, 
impossibility of stopping produc- 
tion, etc. ?” 

Answer: The answer to a good 
part of the foregoing question rests 
in the bulletins discussed. 

In Bulletin No. 17 it states: 


“Where adequate book records of 
inventories are not kept, the taking 
of a physical inventory by the client 
is essential to the presentation of 
satisfactory financial statements; 
otherwise, relatively unreliable and 
rough estimates of inventories, ob- 
tained by the gross profit method 
or some similar calculation, must be 
used. These at best are merely cal- 
culations of the amount that should be 
on hand and not a determination of 
what is on hand.” 

When we have not really checked 
the inventory and have tried to 
build it up with an estimate, we are 
confronted with the section in the 
“Extensions of Auditing Proced- 
ure”, which reads: 

“The independent certified public 
accountant should not express the 
opinion that financial statements 
present fairly the position of the 
company and the results of its oper- 
ations, in conformity with generally 
accepted accounting principles, when 
his exceptions are such as to nega- 
tive the opinion, or when the exam- 
ination has been less in scope than 
he considers necessary. In such cir- 
cumstances, the independent certi- 
fied public accountant should limit 
his report to a statement of his 
findings and, if appropriate, his 
reasons for omitting an expression 
of opinion.” 

In answer to the first part of the 
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question: “What can we do if the 
client insists on the submission of 
the inventory on an estimated cost 
basis’, it was suggested that the 
accountants investigate the estimate 
to determine how good an esti- 
mate it was. If the accountants 
don’t believe the value of the in- 
ventory is fair, when they cannot 
give a certificate. If, however, it 
is possible to compare the quantities 
shown in the book inventory with 
the quantities as shown in the physi- 
cal inventory as taken by the com- 
pany, and the descriptions are ade- 
quate, and if the comparison shows 
the physical inventory agrees rea- 
sonably well with the book inven- 
tory, then we have a pretty good 
start toward working out the value 
of the inventory. Of course, if we 
make comparisons between the 
physical inventory and the book 
inventory and find differences in 
many items and can’t explain the 
differences, then we haven’t a firm 
starting point. But if our descrip- 
tions and quantities do agree rea- 
sonably well, then from a book basis 
the problem isn’t so serious. Tests 
can be made of purchase invoices 
and the costs of various items con- 
tained in the inventory to establish 
whether or not a fair basis has been 
used in estimating the cost value 
of the inventory. If we come to 
the conclusion that it was a very 
good estimate, we could give a 
certificate, citing the fact that we 
did not participate in taking the 
inventory. 

After some discussion regarding 
the part of the question: “How far 
does our responsibility go? and 
“How can the inconsistency and 
estimation be reconciled for tax re- 
turn purposes—it was found that 
the company had a perpetual in- 
ventory record and that amounts 
were entered thereon. It was sug- 
gested that the accountants could 
take a representative section of the 
book inventory and make a com- 
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parison with the stock on hand at 
the date of their test. If it was 
found that a certain quantity was 
indicated as on hand on December 
3lst, and the records indicated the 
balance on hand as of the date the 
test was made, say February 10th, 
a count of the particular items 
should reveal the accuracy of the 
book inventory. If the accountants 
find a substantial agreement be- 
tween the two, that is some evidence 
that the book inventory as kept 
during the year is a reliable in- 
ventory. 

The basis of valuation is the point 
at issue, and if the estimate at the 
end of the year is on the same basis 
as the basis at the beginning of the 
year—that is, the same general 
formula was used—such basis would 
appear to be satisfactory. 

As to parts (e) and (f) of the 
foregoing question: First, as to the 
pronouncement that the S.E.C. has 
made rulings on reliance upon book 
inventories, there is nothing in- 
consistent with what the S.E.C. 
says. As far as reconciling the ad- 
monition to accountants, as outlined 
in our preliminary discussion of the 
various bulletins, it was pointed out 
that we must not reduce our re- 
sponsibility. 


Question: “Apropos Bulletin 17, 
just what is expected of the public 
accountant in cases where perpetual 
inventory records are not main- 
tained? I know of many cases where 
a job-cost system is in operation. 
No perpetual inventory is main- 
tained in support of that, and where 
the product is very complicated, 
what is expected of the public ac- 
countant in verifying the quantities 
as they exist in that job?” 

Answer: Naturally, the independ- 
ent accountant is no better than 
the records with which he has to 
work. Assuming there is no physi- 
cal inventory and the client hasn’t 
taken one, it is possible there is not 
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sufficient basis for the independent 
accountant to feel satisfied with the 
inventory. If there is no record of 
quantities, he shouldn’t go out and 
take the physical inventory himself. 
Presumably the client has not taken 
one, and if the book records don’t 
indicate quantities I don’t see where 
there is anything he can check to. 


Question: “Under what circum- 
stances is it advisable, from the 
auditor’s viewpoint, to have a plan 
in writing stating the procedure to 
be followed in physical inventory 
work?” 


Answer: Unless the taking of the 
inventory and the auditing of it are 
going to be done by one person, 
then it is advisable to have a plan 
in writing so that you can co- 
ordinate the work of the people who 
are doing the physical inventory 
work and the auditing of it. 

If you have a large inventory 
job with several hundred people tak- 
ing the inventory, weighing, count- 
ing, recording, etc.—and then pos- 
sibly ten to thirty auditors checking 
it, the plan should be in two or more 
sections. The plan for the taking 
of the physical inventory by the 
company people should be one sec- 
tion of the written material, and 
should be available not only to those 
who are doing the physical inven- 
tory work, but should also be avail- 
able to the auditors. The plan by 
which the auditors are going to do 
their checking should be in a sepa- 
rate section which is primarily for 
the use of the auditors and, there- 
fore, should not be given to the 
people who are doing the physical 
inventory work for the company. 

There is no doubt that a proper 
plan is a strong link in internal con- 
trol. If the client has a good plan 
and you can check that plan to see 
that it is in operation, you will be 
able to reduce the amount of physi- 
cal testing of the inventory that 
you have to do yourself. It is ad- 
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visable that the person who is in 
charge of the inventory for the com- 
pany instruct the people working on 
the inventory as to what their re- 
sponsibilities are and, as far as pos- 
sible, give them details as to how 
the inventory should be taken, how 
it should be tagged, and how the 
tags should be picked up and ac- 
counted for. 


Question: “A company manufac- 
turing its normal peacetime product 
is operating at one-third of normal 
rate; its established basis of valuing 
inventories for accounting and in- 
come tax purposes has been “cost”, 
and inventories on this basis in the 
past have consistently been below 
market value. At December 31, 
1943, the cost will be substantially 
above market if all of the active and 
idle plant costs are included, be- 
cause of the small number of units 
over which overhead is to be spread. 


“How should the dollar amount 
of inventory at December 31, 1943 
be computed?” 


Answer: In a similar case where 
it became evident that the inventory 
figure would be unreasonably high 
if all of the overhead cost for a low 
rate of operation was included, an 
average cost was worked out on the 
basis of normal operations in recent 
vears, and the books were written 
up on that basis, and the financial 
statements and tax returns were 
prepared on the same basis. 


In other cases it may be more 
appropriate or more satisfactory to 
work out the individual items of 
overhead which would normally be 
considered fixed overhead,and which 
would be spread over a larger pro- 
duction, and to figure some portion 
of that as shut-down expense and 
allow only the normal cost to be 
included in the inventory. Each 
case should be determined on its 
own merits to decide which is the 
better method. 
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| RECENT PUBLICATIONS 











FEDERAL TAXES ON CORPORATIONS 
1943-44 

By Robert H. Montgomery 

Ronald Press, New York, 1943 

2 Volumes—Gross Income and Deduc- 
tions, 1125 pages; Tax Determina- 
tion and Returns, 1118 pages—each 
volume $7.50. 





FEDERAL TAXES ON ESTATES, TRUSTS 
AND Girts 1943-44. 

3y Robert H. Montgomery 

Ronald Press, New York, 1943 

821 pages, $7.50. 


The 22nd issue of Montgomery's 
Tax books are again one of the best 
sources of tax information available to 
the tax practitioner. 

The Federal Taxes on Corporations 
is a two-book unit concentrated on cor- 
porate requirements under the Inter- 
nal Revenue Code as amended by 1943 
Revenue Act. Book on Gross Income 
and Deductions deals with taxable and 
exempt income of corporations; al- 
lowable deductions ; and determination 
of net income subject to tax. Book 
on Tax Determination and Returns 
deals with computation of income, ex- 
cess profits, and other federal taxes on 
corporations; the credits that can be 
claimed against such taxes; methods 
of collection and payment. (Volumes 
available separately if desired.) 


1944 


Federal Taxes on Estates, Trusts, 
and Gifts covers application of estate 
tax, gift tax, and features of income 
tax peculiar to estates and trusts. Inter- 
prets developments resulting from 1943 
law and from rulings and decisions of 
past year incident to tax administra- 
tion and court review of contested 
questions. Gives foundations for in- 
clusive, long-range counsel in planning 
disposition of estates. 


CorPoRATION ACCOUNTING 

By William T. Sunley and 
William J. Carter 

Ronald Press, New York, 1944 

543 pages, $5.00. 


This is a revised edition of the orig- 
inal work first published in 1931. 
Since first published, a number of ac- 
tivities affecting accounting have de- 
veloped; accounting releases by the 
S. E. C.; the publication of various 
research bulletins by the American In- 
stitute of Accountants and the Ameri- 
can Accounting Association; correct 
decisions; legislative changes in cor- 
poration law ; and others. 

This edition attempts to examine 
and present these developments, while 
preserving the general pattern of the 
work as treating of accounting situa- 
tions of a distinctly corporate nature. 
The authors have endeavored to avoid 
discussions that are definitely placed 
in the field of income and excess profits 
taxes. 





Author of Article In This Issue 





SAMUEL JOYCE SHERMAN, C.P.A., L.L.B., author of 
“Review of Important Federal Tax Decisions of 
1943”, is a tax attorney, instructor of Federal 
income taxation at the College of the City of 
New York, and author of a number of articles 
on tax subjects cited in leading tax works and 
court decisions. He was graduated from Colum- 
bia College in 1921 with the B.A. degree, later 
receiving the M.A. degree from the same insti- 
tution. He studied law at Brooklyn Law School, 
graduating ‘in 1924 with the L.L.B. degree, and 
was admitted to the New York Bar the following 
year. He is a member of Phi Beta Kappa and 
Phi Delta Kappa, honorary fraternity in the field 
of education. He joined the Society in 1928 and 
is currently a member of its Standing Committees 
on Federal Taxation and Professional Conduct. 
He is associated with the firm of Eisner & Lubin. 
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‘6. YESTERDA Y’S LABOR 
COSTS BY 4P.M. TODA Y”’ 


A shipbuilding company employing 30,000 
men now gets a daily summary of all labor 
hours, by cost classifications, from widely 
separated timekeeping centers in less than 


24 hours after the last job card is turned in ! 


Despite wartime pressure, shifiing personnel 
and lack of trained office workers, the results 
are produced at top speed — and accurately ! 
The job is done with Keysort, a McBee 


contribution to the tools of management‘. 
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Simpler Payroll Accounting 


—to help you save precious time 


@ THIS NEW PLAN effects a tremen- 
dous saving of man-hours that war 
demands have made so precious. 


As you write one payroll record, all 
figures are automatically transferred 
to the two or more other essential 
records that you now write in sepa- 
rate operations. 


After each individual payroll entry, 
every record you need is complete, cor- 
rect and up-to-date—ready for quar- 
terly reports and government inspec- 





employee pay statement, social security 
and withholding tax record, War Bond 
Record, ledger record of other deductions, 
check register and payroll summary. 


, “Built Like a 
% Skyscraper” 





tion. Rewriting of figures on various 
records is entirely eliminated. 


Entirely eliminated, too, are sepa- 
rate records for War Bonds, Social 
Security, Withholding Tax, employee 
insurance, employee hospitalization, 
union dues and all other ledger rec- 
ords of a similar nature. 


Every pay day the statement you 
give to each employee includes: 


(1) A complete record of earnings. 
(2) A detailed list of deductions. 


(3) A notice telling the worker the 
exact amount he has on deposit with 
you toward his next War Bond. 


@ SO SIMPLE isthe ‘‘Kori-spor’’ pay- 
roll system that any clerk can handle 
it. It can be adapted to any type of 
payroll whether you pay by check or 
in cash—whether you make your en- 
tries by typewriter or by hand. 


@ NOW ON DISPLAY -A special show- 
ing of this simplified pay roll system is 
now in progress in our store. If time 
will not permit you to visit this dis- 
play, phone and we will send to your 
office a pay roll specialist or descrip- 
tive literature, whichever you choose. 





GHAW-WALKE 


Chrysler Building — MUrray Hill 6-1100 








LARGEST EXCLUSIVE MAKERS OF OFFICE FURNITURE AND FILING EQUIPMENT IN THE WORLD 
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CCH Standard Federal Tax Service — 1944. For those who must have 
“everything” on federal taxes for revenue! The STANDARD is “the 
accepted reporter for completeness, accuracy, and convenience.” Super 
indexed. Five loose leaf volumes — plus the supplemental, complimentary 
one-volume Internal Revenue Code Service providing all the revenue 
laws. Both Services always maintained up-to-the-minute through fast, 


frequent, loose leaf reports. 


CCH Federal Tax Guide Service — 1944. The one-volume loose leai 
Service for the federal tax problems of the average individual or business. 
Prepared especially for those who want something compact, practical, 
understandable, and above all authoritative on the basic federal tax 
laws, with new developments of importance promptly reported through 
the year. Internal Revenue laws are provided in the complimentary 
CCH Internal Revenue Code Service. Both Services are kept up-to-date 


by swift loose leaf reporting. 


CCH Federal Tax Course — New 1944 Edition. Not a loose leaf Service, 
not a book, but a handy, ready-reference and training course on federal 
taxes, particularly income taxes. Ideal for “refresher” or “brush-up” use. 
3ased on current revenue laws. Understandable explana- 
tions and illustrations; together with supplementary books 
of filled-in return forms and pertinent Code provisions. 
Makes it easy to become familiar with the “ins” and “outs 
of the federal tax system—how it has developed— what it #  TAx GUIDE 
is today. With supplemental books, 1200 helpful pages, 6% Another "Ace 
x 91%, durable covers. handy book, 
based on the 
Federal Revenue 
Code as amend- 


ed and_regula- 
tions, rulings, ane 





MASTER 


O COMMERCE) CLEARING; HOUSE, ING, | i030 


pages, durably $ 





PUBLISHERS OF ‘OOSE LEAF LAW REPORTING SERVICES bound, 6x9, $2 q 


a copy. 








CHICAGO 1 WASHINGTON 4 
214 N. MICHIGAN AVE. MUNSEY BLDG. 
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TIME YOU BUY 
“EYE-EASE” 


YOU HELP TO 
: SAVE TIME 


but were never more vital than NOW 


Our Fighting Men have proved what keen vision 
means on the battle front. On the home front, we, too, 
must keep vision at its best. Don’t let those two Saboteurs 
oy glare and reflection .. . slow up your effort to keep 
pace with vital war production schedules. 

“EYE-EASE” Paper, with its correct green-white 
tint, ruled in restful brown and green, cuts glare, reflec: 
tion, minimizes eye-strain and fatigue. It helps to reduce 
errors, speed work, keep office workers longer at their best 
for the vital job of producing for victory. 

“EYE-EASE” is available in Pads, Books and 


Forms in sizes and rulings ordinarily used for business 


ASK YOUR STATIONER 


A PRODUCT OF THE NATIONAL BLANK BOOK COMPANY, HOLYOKE, MASS. 
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YOU CAN RECOMMEND OUR C. P. A. 
COACHING COURSE WITH CONFIDENCE 


Some of the members of your staff, or some of your friends, may be planning 
to take the State C. P. A. examinations in the spring. Send them to us for prepa- 
ration and be confident that the experience gained in nearly twenty-four years of 
coaching will adequately prepare them for the most important event in their 
professional lives. 


The next course begins MONDAY, MARCH 6, 1944, 
at 6:15 P. M. 


CORPORATION INCOME 
* AND EXCESS PROFITS TAX COURSE 


AN EIGHT-LECTURE COURSE in these taxes is offered to all accountants 
who wish to prepare themselves for the present tax season. The course will cover 
income and excess profits taxes, capital stock and declared value excess profits 
taxes, invested capital, borrowed capital, equity capital, all the relief provisions, 
consolidated returns, reorganizations, personal holding companies, etc. FEE— 
$15.00, including text. 


BEGINS THURSDAY, MARCH 2, 1944, at 6:30 P. M., and continues, Mon- 
days and Thursdays, from 6:30 P. M. to 8:30 P. M., for a total of eight lectures. 








SEIDMAN C.P.A. EXAMINATIONS REVIEW 


115 WEST 45TH STREET NEW YORK 19, N. Y. 
TEL. BRYANT 9-5330 




















: THE NEW YORK CERTIFIED 
‘Bi na ng PUBLIC ACCOUNTANT 


When the magazines constituting the volume are supplied by the 
subscriber the binding charge is $2. Each bound volume includes 


twelve issues. 
* * * 


Bound in brown fabric with title, dates and volume number 
stamped in gold. 


Missing numbers will be supplied, if obtainable, at 25 cents each. 


* * * 


Binding orders and the magazines to be bound should be mailed 
or delivered to 


THE NEW YORK STATE SOCIETY OF CERTIFIED 
PUBLIC ACCOUNTANTS 
15 East 41st Street - . New York, N. Y. 





























Suppose you satd— 
“Let there be No Red Cross!” 


UPPOSE you turned your face away 
... Suppose you said, “I have done 
enough.” ... 


Suppose there were no blood centers 
...no plasma for the wounded... sup- 
pose there were no Red Cross rest 
homes...no bed for your boy when he 
is furloughed from the front... 


No “coffee and” at the end of a long 
march, no cigarettes, no magazines, no 
books in the hospitals behind the lines... 


Suppose our men in enemy hands re- 
ceived no weekly food packages... sup- 
pose they were left to scrape along, living 
on alien bread... 


Suppose there were no Red Cross to 
march beside our men in every land 
....no helping hand to do a mother’s 
work... 


Then could you sleep at night? 


You, with a son in the service? 


When you say, “Vhank Gad for the 
Red Cross!” remember this...It is your 
Red Cross... your bandage and your 
blood. 


Yes, and your money, too! 


Of course, you have given before, 
generously and from your heart. Of 
course, you will give again...you who 
had always given for others. 


But this year, when the need is greater 
than ever before... When it is your own 
sons we serve... This year, when you 
figure how much to give, think first, 
“Suppose there were no Red Cross?” 


Then dig deep and be glad. For 


wherever he is 





The RED CROSS is at his side 
and the Red Cross is YOU! 


THIS 


SPACE CONTRIBUTED BY 


THE PUBLISHER 
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. THE SOBELSOHN 
C. P. A. Examinations Training Courses 


| offer intensive and effective preparation for C.P.A. Examinations in New | 
York State and elsewhere. Three, Five and Nine Month Courses meet | 


| individual needs. Taxation Courses 

_ covering Federal and State income taxes, social security taxes, etc., fully meet | 
the requirements of accountants and others seeking a comprehensive working 

| knowledge of tax practice. 


| NEW YORK C.P.A. THEORY QUESTIONS WITH ANSWERS | 
By JOSEPH C. MYER, B.S., LL.D. 


Certified Public Accountant of the States of New Jersey and New York. 
Late Dean of St. John’s University, School of Commerce * 


Revised and brought up-to-date by | 
ANDREW NELSON, LL.B., C.P.A. | 


and 


JACOB SOBELSOHN, B.C.S., C.P.A. 
NOW AVAILABLE FOR DISTRIBUTION 


For details, communicate with 
JACOB SOBELSOHN, C.P.A. 
| 250 West 57th St. (Fisk Building) Rooms 1327-28 New York 19, N. Y. 
| Telephone COlumbus 5-0819 | 




















Subscription 








New York CERTIFIED PUBLIC 
ACCOUNTANT 


MONTHLY BULLETIN 
Three Dollars Annually 


Office of the 
NEW YORK STATE SOCIETY 
OF CERTIFIED PUBLIC ACCOUNTANTS 


15 EAST 41st STREET, NEW YORK 17,N. Y. 
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HIS WAR can’t be won on battlefields 
alone. One of the most critical campaigns 
of all must be waged right on the doorstep of 
every family in America. 
This is the fight against higher prices and 
higher wages. It’s a fight that must be won... 
or victories in battle will be meaningless. 


It’s like this. In America this year, our 
total income after taxes will be about 133 bil- 
lion dollars. But there’ll be only about 93 
billion dollars’ worth of goods to spend it on. 
If we all start trying to buy as much as we 
can, prices will shoot up. 


As prices rise, people will ask for—and, in 
many cases, get—higher wages. That will put 
up the cost of manufacturing, so up will go 
prices again. Then we'll need another pay 
raise. If we get it, prices rise again. It’s a 
vicious circle. 

The Government has done a lot to help 
keep prices down. But the Government can’t 
do it all alone. It needs your help! 

Your part in this fight won’t be easy. It 
may even mean doing without a few necessi- 
ties. Tough? Maybe... but don’t say that 
where the veterans of Italy and New Britain 
can hear you! 


You want to do your part, of course. So do 
we all... . farmers, laborers, white-collar work- 
ers, business executives. And the way to do 
your part right now is to observe the following 
seven rules... 


1. Buy only what you NEED. And before you 
buy anything, remember that patriotic little 
jingle: “Use it up. Wear it out. Make it door 
do without.” 


2. Keep your OWN prices DOWN! If you sell 
goods, or your own time and labor, don’t ask 
for more money than you absolutely must! No 
matter who tries to talk you into asking more 
... don’t listen! 

3. No matter how badly you need something 
... never pay more than the posted ceiling price! 
Don’t buy rationed goods without giving up 
the required coupons. If you do, you're help- 
ing the Black Market gang. 


4. Pay your taxes cheerfully! Taxes are the 
cheapest way to pay for a war! The MORE 
taxes you pay now—when you have some ex 
tra money—the LESs taxes you'll pay later on! 


5. Pay off old debts. Don’t make any new 
ones! Get, and stay, square with the world! 


6. Start a savings account. Make regular de- 
posits, often! Buy life insurance. Keep your 
premiums paid up. 


7. Buy War Bonds. . . regularly and often! 
And hold on to them! Don’t just buy them with 
spare cash you can easily do without. Invest 
every dime and dollar you don’t actually 
NEED ... even if it hurts to give those dimes 
and dollars up! 


HELP 
Use it up...Wear it out. 


Make it do...Or do without. KEEP 


A United States War message prepared by the War Advertising Council; approved by the Office of Wat 
Information; and contributed by the Magazine Publishers of America. 
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